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THE JUSTICE DEPARTMENT AND THE RULE OF LAW 

JONATHAN KRAVIS & JESSIE K. LIU* 

INTRODUCTION 

During the four years of Donald Trump’s presidency, the phrase “rule of 
law” became ubiquitous.  Publications ranging from newspapers to international 
academic journals to books have collectively dedicated thousands of pages to 
discussing President Trump’s perceived attacks on the rule of law and 
examining how, if at all, President Biden will be able to restore it.1  Conversely, 
other commentators, as well as some Trump officials themselves, have argued 
that it was the Trump administration that sought to restore and maintain the rule 
of law.  Indeed, just this past summer, then-Attorney General William Barr 
famously declared before the House Judiciary Committee: “[w]hat I’ve been 
trying to do is restore the rule of law.”2  

As a concept, the rule of law has remained remarkably consistent over 
time and across different political ideologies.  Indeed, its roots may be traced at 
least back to Aristotle, who opined that “it is more proper that law should govern 
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1. See, e.g., Jeffrey Toobin, Ending Trump’s Assault on the Rule of Law, NEW YORKER 
(Sept. 28, 2020), https://www.newyorker.com/magazine/2020/10/05/ending-trumps-assault-on-
the-rule-of-law; Paul Rosenzweig & Vishnu Kannan, Repairing the Rule of Law: An Agenda for 
Post-Trump Reform, LAWFARE (Sept. 7, 2020), https://www.lawfareblog.com/repairing-rule-law-
agenda-post-trump-reform; PETER GOLENBOCK & RICHARD W. PAINTER, AMERICAN NERO: THE 
HISTORY OF THE DESTRUCTION OF THE RULE OF LAW, AND WHY TRUMP IS THE WORST OFFENDER 
(2020); Peter L. Strauss, The Trump Administration and the Rule of Law, 170 Revue Francaise 
D’Administration Publique 433 (2019).   

2. Timothy L. O’Brien, William Barr Only Claims to Respect the Rule of Law, BLOOMBERG 
(July 29, 2020), https://www.bloomberg.com/opinion/articles/2020-07-29/william-barr-only-
claims-to-respect-the-rule-of-law; see also, e.g., Remarks by Attorney General William P. Barr at 
Hillsdale College Constitution Day Event, DEP’T OF JUST. (Sept. 16, 2020), 
https://www.justice.gov/opa/speech/remarks-attorney-general-william-p-barr-hillsdale-college-
constitution-day-event; Attorney General William P. Barr Delivers the 19th Annual Barbara K. 
Olson Memorial Lecture at the Federalist Society’s 2019 National Lawyers Convention, DEP’T OF 
JUST. (Nov. 15, 2019), https://www.justice.gov/opa/speech/attorney-general-william-p-barr-
delivers-19th-annual-barbara-k-olson-memorial-lecture; Brooke Singman, Meet Attorney General 
Barr’s ‘Right Hand’: Kerri Kupec on Her Journey to the Justice Department, FOX NEWS (Dec. 23, 
2020), https://www.foxnews.com/politics/meet-barr-right-hand-kerri-kupec-justice-department; 
Kimberley A. Strassel, William Barr: ‘One Standard of Justice,’ WALL ST. J. (Dec. 18, 2020), 
https://www.wsj.com/articles/william-barr-one-standard-of-justice-11608318832. 
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than any one of the citizens: upon the same principle, if it is advantageous to 
place the supreme power in some particular persons, they should be appointed 
to be only guardians, and the servants of the laws.”3  In modern times, the U.S. 
courts define the rule of law as “a principle under which all persons, institutions, 
and entities are accountable to laws that are: [p]ublicly promulgated[;] [e]qually 
enforced[;] [i]ndependently adjudicated[;] [a]nd consistent with international 
human rights principles.”4  The American Constitution Society, quoting 
Marbury v. Madison, has said that the rule of law is the principle that the United 
States is “a government of laws, and not of men,” meaning that “[n]o person is 
above the law.”5  The Federalist Society, relying on that same quote from 
Marbury, has agreed, explaining that the rule of law stands for the proposition 
that “the government and the people are governed by a knowable and 
predictable set of written principles that apply equally to everyone within the 
jurisdiction of the government.”6  As former Attorney General Barr succinctly 
put it, “[t]he rule of law is, in essence, that we have one rule for everybody.”7 

Despite this consensus, recent events have made it abundantly clear that 
there is broad disagreement in this country about how the United States 
Department of Justice (“DOJ” or “the Department”) can best promote the rule 
of law and the public’s trust in the rule of law in the context of federal criminal 
law enforcement.  

After all, the Department’s federal criminal law enforcement efforts are 
overseen by political appointees who are nominated by the President and who 
serve at his pleasure.  Those political appointees include the United States 
Attorneys; the Assistant Attorneys General, including the Assistant Attorney 
General for the Criminal Division; the Deputy Attorney General; and, of course, 
the Attorney General himself.  These appointees have ultimate control over the 
components of the Department that charge and litigate federal criminal cases—
they have the final say over charging decisions and plea offers; they sign 
indictments, informations, and complaints; and they approve key filings. 

At the same time, the principle that “we have one rule for everybody” 
means (among other things) that the Department’s decision-making in particular 
criminal cases should not be influenced by the defendant’s political beliefs, 
affiliations, or connections.  This is not to say that the Department cannot make 
policy decisions about which federal criminal statutes to prioritize as part of a 
broader political agenda.  A presidential candidate who promises to “crack 
down on fraud” is not violating the rule of law, and neither is the attorney 
general who allocates the Department’s resources to fulfill that promise.  Nor 
 

3. ARISTOTLE, POLITICS bk. III, ch. XVI.  
4. Overview – Rule of Law, U.S. COURTS, https://www.uscourts.gov/educational-

resources/educational-activities/overview-rule-law. 
5. ACS Open Sign-On Letter Galvanizes Legal Community to Protect Mueller Investigation, 

AM. CONST. SOC’Y (Nov. 9, 2018), https://www.acslaw.org/press_release/acs-open-sign-on-letter-
galvanizes-legal-community-to-protect-mueller-investigation/. 

6. Ruminations on the Rule of Law, FEDERALIST SOC’Y (Oct. 8, 2015), 
https://fedsoc.org/commentary/fedsoc-blog/ruminations-on-the-rule-of-law. 

7. O’Brien, supra note 2. 
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does the principle that “we have one rule for everybody” mean that the 
Department should exercise no prosecutorial discretion.  It is inevitable that the 
Department will have to decide to pursue some criminal investigations and 
prosecutions but not others.  Rather, “the rule of law” is a way of saying that, 
when the Department makes decisions about how to exercise its discretion in 
particular criminal cases, certain considerations are off the table, including 
politics. 

How do these two ideas fit together?  How should the Department 
understand its commitment to apolitical decision-making in particular federal 
criminal prosecutions when those prosecutions are overseen by political 
appointees?  What are the values and principles that should guide the 
Department’s prosecutorial work?  Are there regulations, policies, or 
procedures that the Department should adopt to shape its conduct for politically 
sensitive cases?  

This paper discusses the application of the principle of the rule of law in 
the context of Special Counsel Robert S. Mueller III’s investigation into 
connections between the Russian government and the Trump campaign.  The 
Mueller investigation is not the only aspect of DOJ’s work over the last few 
years to generate controversy over how the Department should honor the rule 
of law.  But the debate over DOJ’s handling of the Mueller investigation is a 
particularly important locus for this discussion because it aptly illustrates the 
competing values and considerations that come into play in the Department’s 
politically sensitive criminal investigations. 

Our conclusion is this: organizing the Department to ensure that political 
appointees are accountable for DOJ’s prosecutorial decisions promotes an 
important value—political (that is to say, democratic) accountability.  An earlier 
congressional effort to remove politically accountable officials from 
decision-making in sensitive cases—the creation of an independent counsel 
under the Ethics in Government Act—only demonstrated the importance of 
political accountability in such cases.  But political accountability is not the only 
value at stake.  Another critical value is DOJ’s commitment to the rule of law—
the principle that people are treated equally by the Department in the exercise 
of its prosecutorial functions.  Yet another important value is DOJ’s institutional 
credibility—the public perception that DOJ makes decisions in criminal cases 
based on the facts and the law, and not on political affiliation or other personal 
characteristics.  In deciding whether and how to intervene in politically sensitive 
criminal cases, DOJ political appointees must weigh these values.  There is no 
single guiding principle or formula that necessarily dictates the right answer.  
Rather, DOJ officials must consider how their proposed intervention will affect 
the Department’s commitments to these values and its short-term and long-term 
interests.  We further conclude that structural reform proposals—amendments 
to the special counsel regulations, revised policies, and the like—may be 
worthwhile insofar as they reaffirm the Department’s commitment to these 
values, and may prevent the most egregious abuses, but they cannot substitute 
for the reasoned exercise of judgment by DOJ officials. 

Part I of this paper provides a brief summary of the key events surrounding 
DOJ’s handling of the work of Special Counsel Mueller.  Part II discusses the 
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implication of these events for DOJ’s commitment to the principle of the rule 
of law, and in particular how the concept of the rule of law should apply to the 
work of an institution like the Department, which is headed by 
politically-appointed and democratically-accountable officials.  Part III 
discusses and assesses proposals for reform. 

I. DOJ AND THE MUELLER INVESTIGATION 

On May 17, 2017, Acting Attorney General Rod Rosenstein issued Order 
No. 3915-2017 appointing Mueller to serve as Special Counsel for the Justice 
Department.  The Order authorized Mueller to investigate “any links and/or 
coordination between the Russian government and individuals associated with 
the campaign of President Donald Trump.”8  The order also authorized Mueller 
to investigate “any matters that arose or may arise directly from the 
investigation,”9 as well as any efforts to interfere in the investigation.  During 
the course of the Special Counsel’s investigation, DOJ officials wrote several 
memoranda clarifying the scope of Mueller’s investigative authority.10 

On March 22, 2019, Mueller submitted a report to Attorney General 
William Barr documenting the results of the investigation.11  The Special 
Counsel’s Report comprised two volumes.  Volume One discussed the Special 
Counsel’s findings regarding Russian efforts to interfere in the 2016 U.S. 
presidential election.12  Volume Two considered whether President Trump 
obstructed justice.13  Each volume included an executive summary of the 
Special Counsel’s findings. 

On March 24, 2019, Attorney General Barr sent a letter to Congress 
reporting that the Special Counsel “did not find that the Trump Campaign, or 
anyone associated with it, conspired or coordinated with Russia”14 in its efforts 
to influence the 2016 presidential election.  Attorney General Barr also noted 

 
8. Dep’t of Just., Off. of the Att’y Gen., Appointment of Special Counsel to Investigate 

Russian Interference with the 2016 Presidential Election and Related Matters, Order No. 3915-2017 
(2017). 

9. Id. 
10. See, e.g., Memorandum from Acting Attorney General Rod Rosenstein to Special 

Counsel Robert S. Mueller, III (Aug. 2, 2017), https://www.politico.com/f/?id=00000171-ebc4-
d2fd-a9f5-efe5ebf00000. 

11. Devlin Barrett, Matt Zapatosky & Josh Dawsey, Mueller Report Sent to Attorney 
General, Signaling His Russia Investigation Has Ended, Wash. Post (Mar. 22, 2019), 
https://www.washingtonpost.com/world/national-security/mueller-report-sent-to-attorney-general-
signaling-his-russia-investigation-has-ended/2019/03/22/b061d8fa-323e-11e9-813a-
0ab2f17e305b_story.html. 

12. SPECIAL COUNSEL ROBERT S. MUELLER, III, REPORT ON THE INVESTIGATION INTO 
RUSSIAN INTERFERENCE IN THE 2016 PRESIDENTIAL ELECTION, vol. I, https://www.justice.gov/ar
chives/sco/file/1373816/download. 

13. Id. at vol. II. 
14. Charlie Savage, How Barr’s Excerpts Compare to the Mueller Report’s Findings, N.Y. 

TIMES (Apr. 20, 2019), https://www.nytimes.com/2019/04/19/us/politics/mueller-report-william-
barr-excerpts.html. 
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that the Special Counsel had “determined not to make a traditional prosecutorial 
judgment” and therefore “did not draw a conclusion” as to whether the 
President’s conduct constituted obstruction of justice.15  Barr then stated: 

The Special Counsel’s decision to describe the facts of his 
obstruction investigation without reaching any legal conclusions 
leaves it to the Attorney General to determine whether the conduct 
described in the report constitutes a crime. . . .  After reviewing the 
Special Counsel’s final report on these issues; consulting with 
Department officials, including the Office of Legal Counsel; and 
applying the principles of federal prosecution that guide our charging 
decisions, Deputy Attorney General Rod Rosenstein and I have 
concluded that the evidence developed during the Special Counsel’s 
investigation is not sufficient to establish that the President 
committed an obstruction-of-justice offense.16 
Barr’s decision to send a letter to Congress containing his own summary 

of the report and its conclusions, rather than releasing the executive summaries 
prepared by the Special Counsel’s Office, was the subject of much criticism.17  
Indeed, a decision from the U.S. District Court for the District of Columbia 
criticized Barr’s summary of Mueller’s report, writing that  

[t]he speed by which Attorney General Barr released to the public 
the summary of Special Counsel Mueller’s principal conclusions, 
coupled with the fact that Attorney General Barr failed to provide a 
thorough representation of the findings set forth in the Mueller 
Report, causes the Court to question whether Attorney General 
Barr’s intent was to create a one-sided narrative about the Mueller 
Report—a narrative that is clearly in some respects substantively at 
odds with the redacted version of the Mueller Report.18   
The Court additionally “question[ed] whether Attorney General Barr 

made a calculated attempt to influence public discourse about the Mueller 
Report in favor of President Trump despite certain findings in the redacted 
version of the Mueller Report to the contrary,” and concluded that Barr’s 
handling of the report “call[s] into question [his] credibility.”19 

 
15. Id. at 51. 
16. Thom Geier, Read Attorney General William Barr’s Summary of Robert Mueller Report, 

WRAP (Mar. 24, 2019), https://www.thewrap.com/attorney-general-william-barr-summary-robert-
mueller-report/. 

17. See, e.g., Savage, supra note 10; David A. Graham, Barr Misled the Public—And It 
Worked, ATLANTIC (May 1, 2019), https://www.theatlantic.com/ideas/archive/2019/05/barr-
misled-the-publicand-it-worked/588463/; Chuck Todd, Mark Murray & Carrie Dann, Here’s What 
Barr Left Out in His Summary of Mueller’s Findings, NBC NEWS (May 1, 2019), 
https://www.nbcnews.com/politics/meet-the-press/here-s-what-barr-left-out-his-summary-
mueller-s-n1000541. 

18. Elec. Priv. Info. Ctr. v. United States Dep’t of Just., 442 F. Supp. 3d 37, 49 (D.D.C. 
2020). 

19. Id. 
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In addition to preparing a report to the attorney general, Special Counsel 
Mueller also charged several individuals and entities, including Roger Stone 
and Michael Flynn, with federal crimes based on evidence gathered during his 
investigation. 

In United States v. Stone, federal prosecutors charged Roger Stone, an 
advisor to then-candidate Trump’s 2016 presidential campaign, with one count 
of obstruction in violation of 18 U.S.C. § 1505; five counts of false statements 
in violation of 18 U.S.C. § 1001(a)(2); and one count of witness tampering in 
violation of 18 U.S.C. § 1512(b)(1) for obstructing multiple federal 
investigations into Russian interference in the 2016 U.S. presidential election.20  
Following a week-long trial, a jury convicted Stone on all counts.  Federal 
prosecutors subsequently requested that the district court sentence Stone to 
seven to nine years in prison, which was the applicable sentencing guidelines 
range as calculated in the government’s sentencing memorandum.21  Later that 
day, President Trump tweeted, “This is a horrible and very unfair situation”—
referencing the sentencing recommendation—and “Cannot allow this 
miscarriage of justice!”22  Within twenty-four hours of President Trump’s tweet, 
the Justice Department filed a revised sentencing memorandum—this one 
conspicuously missing the signatures of all four federal prosecutors who tried 
Stone’s case and secured his conviction—disavowing its previous request of 
seven to nine years’ imprisonment as “excessive and unwarranted under the 
circumstances.”23  The revised memorandum did not recommend a new 
sentence, opting instead to “defer[] to the Court as to what specific sentence is 
appropriate under the facts and circumstances of this case.”24  The district court 
ultimately sentenced Stone to forty months in prison.25   

In a television interview shortly after the revised sentencing memorandum 
was filed, Attorney General Barr explained that, while he thought the Stone case 
was a “righteous prosecution,” Barr believed that the initial sentencing 
recommendation of seven to nine years was “excessive.”26  Barr stated that he 
had understood that the sentencing memorandum would simply defer to the 
Court on the appropriate sentence, and he was “surprised” when he learned that 
the memorandum included the seven to nine year recommendation.27  Barr 

 
20. Indictment at 21–23, United States v. Stone, 471 F. Supp. 3d 67 (D.D.C. 2020) (No. 1). 
21. Government’s Sentencing Memorandum at 16, United States v. Stone, 471 F. Supp. 3d 

67 (D.D.C. 2020) (No. 279). 
22. Timothy Bella, ‘Cannot Allow This Miscarriage of Justice!’: Trump Blasts Sentencing 

Recommendation for Roger Stone, WASH. POST (Feb. 11, 2020), https://www.washingtonpost.co
m/nation/2020/02/11/trump-stone-sentencing/. 

23. Government’s Supplemental and Amended Sentencing Memorandum at 4–5, United 
States v. Stone, 471 F. Supp. 3d 67 (D.D.C. 2020) (No. 286). 

24. Id. at 5.  
25. Judgment at 2, United States v. Stone, 471 F. Supp. 3d 67 (D.D.C. 2020) (No. 328). 
26. Transcript of Attorney General Bill Barr’s Exclusive Interview with ABC News, ABC 

NEWS (Feb. 13, 2020), https://abcnews.go.com/Politics/transcript-attorney-general-bill-barrs-
exclusive-interview-abc/story?id=68975178. 

27. Id. 
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explained that he then directed his staff to “amend that and clarify what our 
position was.”28  In the interview, Barr asserted that “the President has never 
asked me to do anything in a criminal case.”29 

On July 10, 2020, just days before Stone was ordered to report to prison, 
President Trump commuted his sentence.  The statement issued by the White 
House Press Secretary announcing the commutation stated that Stone “is a 
victim of the Russia Hoax that the Left and its allies in the media perpetuated 
for years in an attempt to undermine the Trump Presidency.”30  The statement 
accused the Special Counsel’s Office of “resort[ing] to process-based charges 
leveled at high-profile people in an attempt to manufacture the false impression 
of criminality lurking below the surface,” out of “recklessness borne of 
frustration and malice.”31  It also alleged that “out-of-control Mueller 
prosecutors, desperate for splashy headlines to compensate for a failed 
investigation, set their sights on Mr. Stone,”32 and added: “[t]he simple fact is 
that if the Special Counsel had not been pursuing an absolutely baseless 
investigation, Mr. Stone would not be facing time in prison.”33  On December 
23, 2020, the President issued a full pardon to Stone. 

In United States v. Flynn, Michael Flynn, who had served as a national 
security advisor for Trump’s 2016 presidential campaign, a senior member of 
President-Elect Trump’s Transition Team, and then as National Security 
Advisor, pled guilty to one count of making false statements to the Federal 
Bureau of Investigation (“FBI”) in violation of 18 U.S.C. § 1001.34  As part of 
that plea agreement, Flynn admitted that he lied to FBI investigators about not 
asking the Ambassador of Russia to the United States, Sergey Kislyak, “to 
refrain from escalating the situation in response to sanctions that the United 
States had imposed against Russia” under President Barack Obama for 
interfering in the 2016 U.S. presidential election.35  Flynn also admitted that he 
falsely stated he did not remember a follow-up conversation with Kislyak in 
which Kislyak informed him that Russia had deliberately chosen to moderate 
its response as a result of Flynn’s request.36  The district court accepted Flynn’s 
guilty plea.37  While awaiting sentencing, however, Flynn moved to withdraw 
his plea, claiming that the government’s prosecution of him was a product of 
 

28. Id. 
29. Id. 
30. Statement from the Press Sec’y Regarding Exec. Grant of Clemency for Roger Stone, 

Jr., White House Archives, White House (July 10, 2020), https://trumpwhitehouse.archives.gov/br
iefings-statements/statement-press-secretary-regarding-executive-grant-clemency-roger-stone-jr/. 

31. Id. 
32. Id. 
33. Id. 
34. Verdict at 1, United States v. Flynn, No. 17-232, 2020 WL 7230702 (D.D.C. Dec. 8, 

2020) (No.3).  
35. Trial Filing at 2, United States v. Flynn, No. 17-232, 2020 WL 7230702 (D.D.C. Dec. 

8, 2020) (No.4).  
36. Id. 
37. United States v. Flynn, Case No. 1:17-cr-00232, Minute Entry (D.D.C. Dec. 18, 2018).  
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“bad faith” and “vindictiveness.”38  A few months later, DOJ filed a motion to 
dismiss the case in its entirety—a request that was, like the second sentencing 
memorandum in Stone, unsigned by any of the line prosecutors who had 
handled the case.39  In that motion, DOJ asserted that “based on an extensive 
review and careful consideration of the circumstances,” it had determined that 
“continued prosecution of this case would not serve the interests of justice,” 
because “the interview of Mr. Flynn was untethered to, and unjustified by, the 
FBI’s counterintelligence investigation into Mr. Flynn.”40  The case was 
eventually mooted after President Trump pardoned Flynn on December 8, 
2020.41 

As with the Stone sentencing recommendation, Barr gave a televised 
interview regarding the Flynn dismissal motion.  In that interview, Barr 
explained that, at the time Flynn filed his motion to withdraw his guilty plea, 
Barr asked a U.S. Attorney from another district to “take a fresh look at [the] 
whole case,” and based on that review, he concluded that “a crime cannot be 
established here because there was not, in our view, a legitimate investigation 
going on,” and therefore Flynn’s false statements to the FBI were not material, 
as required for conviction under 18 U.S.C. § 1001.42  When asked what 
Americans should “take away from” his actions in the Flynn case, Barr stated: 

Well, as I said in my confirmation hearing, one of the reasons I came 
back is because I was concerned that people were feeling there were 
two standards of justice in this country.  And that the political and 
that the justice, or law enforcement process was being used to play 
political games.  And I wanted to make sure that we restore 
confidence in the system.  There’s only one standard of justice.  And 
I believe that this case, that justice in this case requires dismissing 
the charges against General Flynn.43 
The decision by DOJ political appointees to intercede in both United 

States v. Stone and United States v. Flynn in support of President Trump’s 
political allies—and in apparent opposition to the positions taken by DOJ career 
prosecutors tasked with handling those prosecutions—was met with widespread 
alarm and roundly criticized by much of the media, many former federal 
prosecutors, former President Obama, and numerous members of Congress, 
 

38. Mr. Flynn’s Motion to Withdraw Plea of Guilty and Unopposed Motion for 
Continuance, United States v. Flynn, No. 17-232, 2020 WL 7230702 (D.D.C. Dec. 8, 2020) (No. 
151).  

39. Government’s Motion to Dismiss the Criminal Information Against the Defendant 
Michael T. Flynn, United States v. Flynn, No. 17-232, 2020 WL 7230702 (D.D.C. Dec. 8, 2020) 
(No.198).  

40. Id. at 1-2.   
41. United States v. Flynn, Case No. 1:17-cr-00232, Dkt. No. 311 (D.D.C. Dec. 8, 2020).  
42. Catherine Herridge, Attorney General William Barr on Michael Flynn, Obamacare and 

Coronavirus Restrictions – Transcript, CBS NEWS (May 12, 2020), https://www.cbsnews.com/ne
ws/attorney-general-william-barr-on-michael-flynn-obamacare-and-coronavirus-restrictions-
transcript/. 

43. Id. 
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who believed DOJ’s actions to be an abuse of power.  More than 1,100 former 
federal prosecutors, including former Acting Attorney General Stuart Gerson 
and former Deputy Attorney General Donald Ayer, filed an amicus brief in 
Flynn accusing former Attorney General Barr “of abusing his oath of office by 
asking to dismiss the criminal charge against Flynn.”44  Former President 
Obama warned that DOJ’s motion to drop charges against Flynn imperiled the 
rule of law.45  The authors of one op-ed wrote that “Mr. Barr’s intervention in 
the Flynn and Stone cases is a deviation even from the standards at the outset of 
Mr. Trump’s presidency” and was evidence that Barr’s “loyalty to [the] 
president stands ahead of his fidelity to the rule of law.”46  Others observed that 
Barr’s decisions in both cases signaled that as long as “you are personally 
connected to the president or have information that could hurt the president, or 
both, you can be treated far more favorably by this attorney general, as he will 
bend the law and facts to the president’s desired result.”47  House Judiciary 
Committee Chairman Jerrold Nadler issued a statement decrying DOJ’s 
decision to drop the charges against Flynn as “outrageous” and proof of how “a 
politicized and thoroughly corrupt Department of Justice is going to let the 
President’s crony simply walk away,” particularly in light of Flynn’s guilty 
plea.48 

The House Judiciary Committee swiftly summoned Barr to testify about 
DOJ’s decision to reverse course in Stone and Flynn, in addition to other 
controversial decisions Barr had made as Attorney General.  Barr began his 
prepared remarks by assailing the “bogus ‘Russiagate’ scandal” that formed the 
basis for both prosecutions.49  He then said that he was “deeply troubled” by 
what he perceived “as the increasing use of the criminal justice process as a 
political weapon and the emergence of two separate standards of justice.”50  In 
Barr’s account, his decisions to seek a lower sentence for Stone and to drop the 
charges against Flynn were courageous, principled stands against partisan 
 

44. Sarah N. Lynch, More than 1,100 Former U.S. Prosecutors Slam Attempt to Drop Flynn 
Charges, REUTERS (May 20, 2020), https://www.reuters.com/article/us-usa-trump-flynn/more-
than-1100-former-u-s-prosecutors-slam-attempt-to-drop-flynn-charges-idUSKBN22W2IV.  

45. Glenn Thrush & Michael Crowley, Obama Warns That Dropped Charges Against Flynn 
Put ‘Rule of Law’ at Risk, N.Y. TIMES (May 9, 2020), 
https://www.nytimes.com/2020/05/09/us/politics/obama-flynn-coronavirus-trump.html. 

46. Emily Bazelon & Eric Posner, There Used To Be Justice. Now We Have Bill Barr, N.Y. 
TIMES (May 13, 2020), https://www.nytimes.com/2020/05/13/opinion/barr-trump-rule-of-
law.html. 

47. Andrew Weissmann, America’s Prosecutors Know What Bill Barr Did Was Wrong, 
ATLANTIC (Aug. 5, 2020), https://www.theatlantic.com/ideas/archive/2020/08/bill-barr-stone-
prosecutors/614929/.  

48. Press Release, U.S. Representative Jerry Nadler, Chairman Nadler Statement on DOJ’s 
Decision to Drop Criminal Charges Against Michael Flynn (May 7, 2020), 
https://nadler.house.gov/news/documentsingle.aspx?DocumentID=394274. 

49. Opening Statement of Attorney General William P. Barr Before the House Judiciary 
Committee, DEP’T OF JUST. (July 28, 2020), https://www.justice.gov/opa/speech/opening-
statement-attorney-general-william-p-barr-house-judiciary-committee. 

50. Id.  
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forces.51  Put simply, Barr saw himself as a defender of “the rule of law,” one 
who had “steer[ed] [DOJ] back to her core mission of applying one standard of 
justice for everyone.”52   

Barr elaborated on this view several months later in remarks he delivered 
at an event hosted by Hillsdale College, during which he suggested that multiple 
layers of prosecutorial supervision, particularly by senior DOJ officials who 
have been appointed by the President and confirmed by the Senate, can guard 
against the natural tendency of individual prosecutors to “become headhunters, 
consumed with taking down their target,” “even when the facts, the law, or the 
fair-handed administration of justice do not support bringing charges.”53  In his 
remarks, Barr asserted that “it has become fashionable to argue that 
prosecutorial decisions are legitimate only when they are made by the 
lowest-level line prosecutor handling any given case.”54  But, he said, “the 
notion that line prosecutors should make the final decisions within the 
Department of Justice is completely wrong and it is antithetical to the basic 
values underlying our system.”55  Attorney General Barr contended that these 
decisions should instead be made by politically-appointed officials because they 
have “democratic legitimacy,” whereas “line prosecutors” are “generally part of 
the permanent bureaucracy.”56  He concluded, “[l]etting the most junior 
members set the agenda might be a good philosophy for a Montessori preschool, 
but it’s no way to run a federal agency.”57 

Indeed, although decried by many as an affront to the rule of law, Barr’s 
actions in Stone and Flynn were hailed by others as entirely consistent with that 
principle.  For example, one commentator wrote that the Stone case was “a 
ridiculously overblown, overcharged prosecution,” “more politics than law 
enforcement,” and characterized the seven to nine year sentence recommended 
in the first sentencing memorandum as “too draconian” and the new 
recommendation as “entirely reasonable.”58  He also observed that the judge had 
been “thoroughly informed about what the non-binding guidelines say, as well 
as the cases for and against applying the enhancement.”59  The Wall Street 
Journal’s Editorial Board asserted that the ultimate sentence in Stone’s case, 
forty months, “vindicate[d] the intervention of Attorney General Bill Barr and 
his senior colleagues to change the Justice Department’s original sentencing 

 
51. Id. 
52. Id. 
53. Remarks by Attorney General William P. Barr at Hillsdale College Constitution Day 

Event, supra note 2.  
54. Id. 
55. Id. 
56. Id. 
57. Id. 
58. Andrew C. McCarthy, The Roger Stone Sentencing Fiasco, NAT’L REV. (Feb. 12, 2020), 

https://www.nationalreview.com/2020/02/the-roger-stone-sentencing-fiasco/. 
59. Id. 
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recommendation.”60  An op-ed writer described the Flynn pardon as a 
“requirement of justice,” necessary “to correct a corrupt Federal Bureau of 
Investigation, a rogue special counsel, an unprincipled federal judge, and an 
embarrassingly complicit media.”61  

In May 2019, approximately two months after Special Counsel Mueller 
submitted his report, Barr directed John Durham, the U.S. Attorney for the 
District of Connecticut, to investigate “certain intelligence and law-enforcement 
activities surrounding the 2016 presidential election.”62  The Durham 
investigation has been widely understood to be an inquiry into the origins of the 
FBI investigation that became the Special Counsel investigation—in effect, an 
investigation of the investigators.  In October 2020, Barr appointed Durham as 
a special counsel “to provide him and his team with the assurance that they 
could complete their work, without regard to the outcome of the election.”63  
News outlets have reported that Barr’s scoping order appointing Durham 
authorized him to investigate 

whether any federal official, employee, or any other person or entity 
violated the law in connection with the intelligence, 
counter-intelligence, or law-enforcement activities directed at the 
2016 presidential campaigns, individuals associated with those 
campaigns, and individuals associated with the administration of 
President Donald J. Trump, including but not limited to . . . the 
investigation of Special Counsel Robert S. Mueller, III.64   
After President Biden took office, Durham stepped down as the U.S. 

Attorney in Connecticut, but has continued to conduct his inquiry as a special 
counsel.65 

II. WHAT DOES IT MEAN FOR DOJ TO FOLLOW THE RULE OF LAW? 

The Department’s handling of the Mueller investigation and the cases 
arising out of that investigation highlight the values at stake when its political 
appointees intervene in politically sensitive criminal investigations and 
prosecutions.  Using the Mueller investigation as a backdrop, Section A 
identifies and defines some of those key values.  Section B considers the Ethics 

 
60. Editorial, Roger Stone’s Sentence, WALL ST. J. (Feb. 20, 2020), 

https://www.wsj.com/articles/roger-stones-sentence-11582244537. 
61. Kimberley A. Strassel, Opinion, Justice for Michael Flynn, WALL ST. J. (Nov. 25, 2020), 

https://www.wsj.com/articles/justice-for-michael-flynn-11606349462. 
62. Brooke Singman & Jake Gibson, Barr Appoints John Durham As Special Counsel to 

Investigate Origins of Russia Probe, FOX NEWS (Dec. 1, 2020), 
https://www.foxnews.com/politics/barr-appoints-john-durham-as-special-counsel-to-investigate-
origins-of-russia-probe. 

63. Id. 
64. Id. 
65. Katie Benner, Justice Dept. to Keep Special Counsel Investigating Russia Inquiry, N.Y. 

TIMES (Feb. 9, 2021), https://www.nytimes.com/2021/02/09/us/politics/durham-us-attorneys-
biden.html. 
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in Government Act and, more recently, the Department’s special counsel 
regulations as efforts to guide the Department’s weighing of these values in 
sensitive cases. 

A.The Values at Stake in Sensitive Cases 

The debate over Barr’s actions regarding the Mueller investigation 
illustrates a profound disagreement about what it means for DOJ to follow the 
rule of law.  In the view of Barr and his defenders, the rule of law required Barr 
to take the actions discussed above—intervene in the Stone and Flynn cases, 
issue his own summary of the Mueller report, investigate the origins of the 
Mueller investigation—to ensure that there is a single standard of justice in this 
country, and that individuals associated with President Trump are not treated 
more harshly simply by virtue of that association.  To Barr’s critics, these 
actions undermined the rule of law because the Department appeared to be 
taking extraordinary steps—filing a revised sentencing memorandum in Stone, 
moving to dismiss a charge to which the defendant had pled guilty in Flynn, 
tasking U.S. Attorneys with reviewing the work of other offices—to benefit 
political allies of President Trump. 

This disagreement highlights a certain tension between the structure of 
DOJ and its mandate to uphold the rule of law.  After all, Attorney General Barr, 
a political appointee who was nominated by President Trump, ran the 
Department, and held final authority over the positions taken by the Department 
during the relevant time.  More immediately, those prosecutions were overseen 
by another official, the U.S. Attorney for the District of Columbia, who is 
typically a political appointee.  In other words, DOJ is organized in such a way 
that the final responsibility for these cases rested with political appointees. 

This structural feature of the Justice Department promotes an important 
value—political accountability for the work of the Department, including the 
work of enforcing federal criminal law.  The fact that the Department is run by 
officers appointed by the President ensures that voters know whom to hold 
responsible for the Department’s decisions and actions.  But this structural 
feature of the Department also raises the question how an organization that is 
led by political appointees can maintain fidelity to the principle that decisions 
in criminal cases are made based on good-faith determinations about what the 
facts and the law require in any given case, and not based on political 
considerations or allegiances.  And it raises a related question—how such an 
organization can maintain public confidence in its fidelity to this principle. 

This latter question is important because it affects the institutional 
credibility of the Department.  The public perception that the Department’s 
decision-making in criminal cases is free from political influence lends 
legitimacy to the federal criminal prosecutions that the Department brings.  In 
other words, the Department’s commitment to the rule of law is what gives 
judges, jurors, witnesses, and the public at large confidence that the Department 
is not using its prosecutorial authority as a political weapon, and that it is 
bringing criminal charges because it believes that the facts and the law warrant 
criminal prosecution. 



2021] RULE  OF  LAW 711 

 

This connection between the Department’s institutional credibility and the 
perception that politics does not influence casework is evident in the 
Department’s frequent reliance on the imprimatur of “career prosecutors” to 
defend controversial decisions in politically sensitive cases.  (In this context, 
“career prosecutor” typically refers to an attorney who holds a career 
appointment at the Department, like an Assistant United States Attorney or a 
Trial Attorney in the Criminal Division at Main Justice, as opposed to an 
attorney who holds a political appointment, like a U.S. Attorney or the Assistant 
Attorney General for the Criminal Division.)  For example, a Justice 
Department spokesperson defended DOJ’s decision to change its longstanding 
policy against announcing ongoing investigations into electoral fraud close to 
an election by assuring the public that “[c]areer prosecutors in the Public 
Integrity Section of the Department’s Criminal Division routinely send out 
guidance to the field during election season” and that this particular change 
“was simply part of that ongoing process of providing routine guidance 
regarding election-related matters.”66  Neither is this phenomenon limited to the 
Trump presidency.  In fact, previous administrations, both Democratic and 
Republican, have long relied on the involvement of career prosecutors to defend 
against claims of impropriety.  For example, after former Attorney General 
Loretta Lynch met privately with former President Bill Clinton during the FBI’s 
investigation of Hillary Clinton’s use of a private email server, she announced 
that she would “abide by the recommendations of career prosecutors and FBI 
Director James Comey about how to proceed with the email investigation and 
whether to file any charges.”67   

The Department publicly invokes “career prosecutors” to support 
decisions in sensitive cases as a way of drawing on its institutional credibility, 
that is, on its reputation for making decisions about the handling of sensitive 
matters without regard to political influence.  The reference to the “career 
prosecutor” draws on this institutional credibility because career prosecutors 
serve across Administrations of different political leanings and enjoy civil 
service protections that insulate them from political retaliation.  The 
Department’s frequent use of “career prosecutors” to justify publicly its 
decisions in controversial cases shows one way in which the Department uses 
its institutional credibility to its advantage.   

This is not to suggest that “career prosecutors” should always have the 
final word in every decision in every politically sensitive case.  But it does 
suggest that the values of the Department’s commitment to the rule of law and 
its institutional credibility are most deeply implicated when political appointees 

 
66. Robert Faturechi & Justin Elliott, DOJ Frees Federal Prosecutors to Take Steps That 

Could Interfere with Elections, Weakening Long-Standing Policy, PROPUBLICA (Oct. 7, 2020), 
https://www.propublica.org/article/doj-frees-federal-prosecutors-to-take-steps-that-could-
interfere-with-elections-weakening-long-standing-policy. 

67. Del Quentin Wilber, Lynch to Accept Recommendation of FBI, Career Prosecutors in 
Clinton Email Probe, L.A. TIMES (July 1, 2016), https://www.latimes.com/nation/la-na-lynch-
clinton-email-probe-20160701-snap-story.html. 
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choose to overrule the decisions of career prosecutors in politically sensitive 
cases.   

This position is different from the view that Attorney General Barr 
attacked in his Hillsdale College speech quoted above.  No one thinks that “the 
most junior members” of the Department should be making the final decisions 
in politically sensitive cases.  The position that Attorney General Barr describes 
as “fashionable” would amount to a policy that political appointees (or, perhaps, 
even career supervisors) within the Department should recuse themselves in 
every case with political sensitivities.  No one actually recommends such a 
policy, for several reasons.  First, it would be impossible to administer because 
it is not obvious when the mandatory recusal rule would apply.  There are many 
cases involving public officials that are not particularly politically sensitive, and 
there are politically sensitive cases that do not involve public officials, such as 
criminal prosecutions of political protesters, or the cases of private citizens 
whose causes are taken up by prominent political figures.  In short, a rule that 
required political appointees either to recuse themselves or to defer to the 
judgments of line prosecutors in politically sensitive cases would be practically 
unworkable.  More fundamentally, such a rule would remove any political 
accountability from the Department’s decision-making in such cases.  As 
discussed above, the fact that citizens can hold political appointees like the 
attorney general accountable for the actions of the Department is an important 
value that the Department’s structure helps preserve.  The kind of mandatory 
deference or mandatory recusal rule that Barr attacks would remove that 
accountability altogether, effectively turning every line prosecutor handling a 
politically sensitive case into an independent counsel.  This position is a straw 
man. 

Rather, what we argue is that decision-making by political appointees in 
politically sensitive cases must be tempered with the recognition that their 
active involvement in such cases can harm both the Department’s commitment 
to the rule of law and the institutional credibility of the Department.  The point 
here is not that political appointees should never participate in decision-making 
in politically sensitive cases, or that political appointees should never overrule 
career prosecutors in such cases.  As discussed above, the participation of 
political appointees in the work of the Department ensures that the voters can 
hold someone responsible for the Department’s work, and it is not only 
appropriate, but, in a democratic system, necessary.  But political accountability 
is not the only interest at stake here.  After all, no one would want to live in a 
country where the Justice Department made criminal charging decisions based 
on political considerations and simply left it to the voters to determine the 
righteousness of those decisions.  Instead, political appointees must recognize 
that, when deciding whether and how to participate in politically sensitive cases, 
they should consider how that participation will affect the Department’s interest 
in preserving both its commitment to the rule of law and the public perception 
that the Department is committed to the rule of law.  And one of the things that 
political appointees should factor into that consideration is the reality that, when 
political appointees overrule the recommendations of career prosecutors in 
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politically sensitive cases, the Department’s institutional credibility (and 
perhaps its fundamental commitment to the rule of law) takes a hit.   

There will be times, of course, when, even taking this into account, the 
balance tips in favor of intervention by the Department’s political appointees in 
sensitive cases.  Imagine that line prosecutors recommend charging an ally of 
the President whom the attorney general honestly believes to be factually 
innocent.  In such a case, the attorney general should not allow the defendant to 
be charged simply because the public may perceive the attorney general 
overruling the decision of the prosecutors as political.  The rule of law would 
require that the attorney general intervene, even if that intervention appeared (at 
least in the short term) to damage the reputation of the Department.  After all, 
the attorney general presumably would intervene to prevent the charging of a 
defendant that the attorney general believed to be innocent in a case where the 
defendant was not an ally of the President.  Treating the case of the President’s 
ally differently just because of the defendant’s political affiliation would not be 
consistent with the principle of treating like cases alike.   

One might object that the attorney general’s intervention to prevent the 
charging of the innocent presidential ally would not harm the Department’s 
reputation because the public would be able to see and understand the evidence 
behind the attorney general’s decision.  But that is not always true.  The attorney 
general’s conclusion could be based on classified information, or information 
that the Department must keep confidential to protect the reputational interests 
of the uncharged subject of the investigation or uncharged third parties.  It is 
therefore possible that the attorney general might face a scenario in which her 
good-faith commitment to the rule of law requires her to make a decision that 
is publicly perceived as an act of political favoritism, and therefore one that 
harms the Department’s reputational interests.  When the stakes involved are as 
high as a factually innocent defendant, however, the right decision seems to be 
for the attorney general to intervene and allow the Department to suffer some 
reputational damage, at least in some quarters.  

On the other hand, there may be times when the balance tips against 
intervention.  Imagine that an ally of the President whom both line prosecutors 
and the attorney general believe to be guilty offers to plead guilty to a lesser 
offense than the one with which he is charged—a misdemeanor, say, rather than 
a felony.  The line prosecutors recommend rejecting the deal.  The attorney 
general might think that, if she were the line prosecutor handling the case, or 
the career supervisor overseeing the case, she would be inclined to allow the 
misdemeanor plea, because, for example, she believes there is a high risk that 
the government will not prevail at trial, or because she believes that the 
government’s resources are better spent elsewhere.  But the attorney general 
might also conclude that these interests simply are not worth the cost to the 
Department’s commitment to the rule of law and institutional credibility that 
will come with overruling the line prosecutors and ordering them to take the 
deal. 

These hypotheticals are obviously oversimplified.  It is hard to imagine a 
case where the attorney general honestly believes that a defendant is innocent 
but cannot persuade any career prosecutor in the chain of command to agree.  
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And plea negotiations are rarely as simple as we have described.  The point of 
these examples is to suggest that the various values at stake here—political 
accountability, commitment to the rule of law, institutional credibility—may 
come into conflict, and when they do the Department’s political leaders must 
weigh these different considerations when deciding whether to intervene in 
sensitive criminal cases. 

B. Independent Counsels and the Rule of Law 

In recent decades, Congress and the Department have tried to resolve the 
tension among these values by removing, limiting, or otherwise guiding the 
discretion of the Department’s politically-appointed leaders in sensitive cases 
through statutes and regulations creating independent counsels and special 
counsels. 

In 1978, Congress enacted the Ethics in Government Act, which, among 
other things, provided for the appointment of a special prosecutor in certain 
sensitive cases.68  The Act required the attorney general to conduct a 90-day 
preliminary investigation whenever the Department received information that 
certain covered persons had committed a federal crime.69  The list of covered 
persons included the President, the Vice President, high-level White House and 
Justice Department officials, and officers of the President’s campaign 
committee.70  If the attorney general’s preliminary investigation revealed that 
the allegation warranted further investigation, then the attorney general was 
required to ask a special division of the U.S. Court of Appeals for the D.C. 
Circuit to appoint a special prosecutor from outside the government to conduct 
the investigation.71  The special prosecutor appointed by the special division 
was authorized to conduct proceedings before the grand jury, to bring criminal 
charges, and to litigate criminal cases.72  The special prosecutor was also 
authorized to send reports to Congress.73  The special prosecutor was required 
to comply with Justice Department policies only “to the extent that” the special 
prosecutor “deems appropriate.”74 

Under the Act, a special prosecutor could be removed only by the attorney 
general personally and “only for extraordinary impropriety, physical disability, 
mental incapacity, or any other condition that substantially impairs the 
performance of” the special prosecutor’s duties.75  The Act required the attorney 
general to submit a report to Congress explaining the removal, and allowed a 

 
68. Ethics in Government Act of 1978, Pub. L. No. 95-521, 92 Stat. 1824 (1978). 
69. Id. § 601(a). 
70. Id. 
71. Id. 
72. Id. 
73. Id. 
74. Id. 
75. Id. 
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removed special prosecutor to “obtain judicial review of the removal in a civil 
action” before the special division.76 

The Ethics in Government Act was amended several times over the 
years—to lower the threshold for removal of a special prosecutor to “good 
cause,” to adjust the scope of the attorney general’s review of the results of the 
preliminary investigation, to change the designation of “special prosecutor” to 
“independent counsel,” and to modify the categories of individuals covered by 
the Act—but its basic structure remained in place (except for a two-year period 
from the initial lapse of the statute in 1992 until its renewal in 1994) until the 
statute lapsed for good in 1999. 

The Ethics in Government Act can be understood as addressing the tension 
among the values of political accountability, commitment to the rule of law, and 
institutional credibility by removing political accountability from the equation 
in certain politically sensitive cases.  The Act withdrew decision-making over 
politically sensitive criminal prosecutions from the Department chain of 
command entirely, vesting that decision-making in a special counsel (later 
called an “independent counsel”) who came from outside the government, was 
not required to follow Department policies, and could be removed by the 
attorney general only for good cause.77  Under this approach, the Department’s 
commitment to the rule of law and institutional credibility were protected (at 
least in theory) because the Department’s political appointees cannot intervene 
in politically-sensitive cases—the decisions in those cases were made solely by 
a court-appointed special prosecutor who did not report to the attorney general 
or any other politically-appointed official. 

But this answer to the question did not prove satisfactory.  The special 
counsels appointed under the Act were criticized for spending too much money 
and for taking their investigations far afield of the original allegations that 
prompted the appointment.78  In other words, removing political accountability 
from the equation altogether led to poor decisions about the scope and duration 
of investigations.  These criticisms led Congress not to renew the statute when 
it lapsed in 1999. 

Subsequently, the Justice Department promulgated regulations providing 
for the appointment of a special counsel in certain circumstances.  Like the Act, 
the regulations provide for the appointment of a special counsel from outside 
the federal government who will handle the investigation and prosecution of 
certain sensitive cases and who may be removed only for good cause.  But the 
regulations differ from the Act in several important respects.  First, the 
appointment of a special counsel is left to the discretion of the attorney 
general—the regulations, unlike the Act, do not attempt to define with precision 
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await-the-mueller-report.html (recounting criticisms).  
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categories of cases where appointment of a special counsel is warranted.79  
Second, the regulations provide that the attorney general shall define the 
jurisdiction of the special counsel, and the regulations require the special 
counsel to consult with the attorney general if the special counsel concludes that 
the investigation should be expanded beyond its original jurisdiction.80  Third, 
the special counsel must comply with Department policies.81  Fourth, the 
attorney general may overrule the special counsel if the attorney general 
determines that an investigative or prosecutorial step proposed by the special 
counsel is “so inappropriate or unwarranted under established Departmental 
practices that it should not be pursued.”82  If the attorney general overrules a 
step proposed by the special counsel, the attorney general must notify 
Congress.83 

The special counsel regulations thus return political accountability to the 
equation by providing the attorney general with discretion over certain decisions 
related to special counsel investigations.  Under the regulations, the attorney 
general decides whether to initiate a special counsel investigation, whom to 
appoint as special counsel, and the scope of the special counsel’s investigation.  
The regulations also give the attorney general authority to overrule particular 
investigative and prosecutorial decisions, while imposing reporting 
requirements to ensure that the attorney general is held accountable for such 
actions.  At the same time, the regulations attempt to preserve the values of 
commitment to the rule of law and institutional credibility by vesting the day-
to-day management of the investigation in a special counsel from outside the 
government who functions like a U.S. Attorney, who is not appointed by the 
President or confirmed by the Senate, and whose jurisdiction is defined by 
subject matter rather than geography.   

So how did the regulations fare in the context of the Russia investigation?  
By at least some measure, they succeeded.  An allegation that a foreign 
government may have interfered in a U.S. presidential election and that the 
winning campaign may have been connected to that foreign interference is 
precisely the sort of matter that would generate concerns about political 
influence over a criminal investigation.  By appointing a special counsel, the 
Department took steps to reassure the public that the investigation would not be 
swept under the rug for political reasons.  At the same time, the special counsel’s 
investigation remained under the purview of politically-appointed leadership 
within the Department, which meant that the investigative steps taken by the 
special counsel were ultimately subject to the Department’s control. 

But the special counsel regulations failed to foster widespread agreement 
that the Special Counsel’s  investigation, and the actions by the Department’s 
politically-appointed leadership after its conclusion, were apolitical and 

 
79. See 28 C.F.R. § 600.1 (2021). 
80. See id. § 600.4. 
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82. Id. § 600.7(b). 
83. See id. § 600.9. 
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consistent with the rule of law.  Rather, the very appointment of the Special 
Counsel, many of his decisions and conclusions, and much of the Department’s 
post-investigation activity—the attorney general’s report to Congress 
summarizing the findings of Special Counsel Mueller’s investigation before the 
report itself was made public, the Attorney General’s intervention in the 
sentencing recommendation in Stone, and the Department’s decision to move to 
dismiss charges to which the defendant had pled guilty in Flynn—were seen by 
a wide swath of the public as highly political, and either emblematic or 
contemptuous of the rule of law, depending in large part on the observer’s 
political views. 

III. PROPOSALS FOR REFORM 

Against this backdrop of a widespread view on both ends of the political 
spectrum (albeit for different reasons) that the Department of Justice has strayed 
from its fidelity to the rule of law in recent years, DOJ observers have proposed 
a number of reforms.  Perhaps most dramatically, Harvard Law School 
professor Cass Sunstein has suggested converting the Justice Department into 
an independent agency akin to the Federal Reserve Board or the Federal 
Communications Commission.84  Less dramatically, Sunstein suggested that, 
short of transforming the Department into an independent board or commission, 
“creative legislators” might be able to “reduc[e] the president’s ability to 
undermine the legal system without eliminating his power of oversight,” 
perhaps by outlawing “presidential interference” with certain categories of 
cases or prohibiting the President from dismissing the attorney general except 
for cause.85  

More common have been reform proposals that seek to formalize long-
standing Department norms.  One frequent proposal involves White House-DOJ 
contacts.  For example, both the National Task Force on Rule of Law & 
Democracy (“Task Force”) and the Center for American Progress have 
suggested strengthening the Department’s White House contacts policy.86  

The Task Force suggested that Congress mandate that the White House 
and DOJ issue and publish a White House contacts policy and require law 
enforcement agencies to maintain a log of White House contacts and submit 
reports to Congress based on those reports.87  The Center for American Progress 
has proposed clarifying DOJ’s White House contacts policy by, for example, 
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providing examples that illustrate the types of communications that are 
prohibited and those that are permitted.  Similar to the Task Force, it advocates 
for disclosure of “improper” contacts to Congress.88 

A second group of proposals seeks to empower special counsels and 
inspectors general, by expanding their authority, granting them greater 
protections from removal, or both.  The Task Force suggested that Congress 
broaden agency inspector generals’ mandate to encompass investigations into 
improper interference in law enforcement activity.89  For example, Bob Bauer, 
a former White House Counsel in the Obama Administration, and Jack 
Goldsmith, a former head of the Office of Legal Counsel in the Bush 
Administration, outlined in After Trump: Reconstructing the Presidency, a book 
containing some fifty proposals for reforming the Executive and Legislative 
Branches, detailed potential reforms to the special counsel regulation designed 
to limit the attorney general’s authority and influence over the special counsel.90  
And Paul Rosenzweig and Vishnu Kannan have raised the possibility of 
legislative reforms that would allow special counsels and inspectors general to 
challenge their removal.91 

Yet another set of proposals attempts to ensure that only individuals of 
great integrity, relatively untainted by partisan politics, and with deep respect 
for the rule of law, are appointed to senior Justice Department positions.  To 
that end, Bauer and Goldsmith have proposed statutory qualifications for senior 
Justice Department officials, including restoring the original provision, set forth 
in the Judiciary Act of 1789, that the attorney general be “a meet person, learned 
in the law,” adding an “integrity” requirement, and extending these prerequisites 
to the positions of deputy attorney general, associate attorney general, and 
assistant attorneys general and disqualifying individuals who within the past 
two years had engaged in certain partisan political activity.92  Rosenzweig and 
Kannan have suggested amending the Federal Vacancies Reform Act to 
discourage “acting” appointments by prohibiting the appointment of any 
individual as an acting agency head if that person’s senatorial confirmation is 
for a position in a different agency and denying a salary to an acting official 
after a set period of time.93 

Some proposals seek simply to codify the norm that Department of Justice 
decisions be made without reference to partisan politics.  Although some might 
think that this should go without saying, Bauer and Goldsmith suggest that DOJ 
issue regulations expressly prohibiting Department employees from acting in 
the performance of their duties “on the basis of the improper partisan purpose 
of influencing an election to public office.”94  Relatedly, the Center for 
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American Progress proposes that DOJ promulgate a “clear, consolidated policy 
regarding election-year activity” that reaffirms the basic principle of political 
neutrality in election- or candidate-related charging activity.95 

But there is a significant question as to the efficacy of any of the proposed 
reforms in preserving the rule of law.  Both the White House and the Department 
of Justice already maintain robust communications policies.96  Although the 
vast majority of officials in both institutions abide by those policies, they will 
not prevent less scrupulous individuals from engaging in prohibited contacts.  
Nor can they prevent high-ranking officials from signaling their preferences 
through public statements, social media, or veiled comments, either 
communicated directly or indirectly.  Reporting requirements, whether of all 
White House-DOJ communications, or only “improper” ones, may not deter 
determined officials from engaging in such communications—and, in any 
event, propriety is subject to interpretation.  

Likewise, whatever opportunities may be given to special counsels, 
inspectors generals, or other officials to contest their dismissals, or whatever 
qualifications Congress imposes on senior Justice Department officials, those 
who wish to act in a manner inconsistent with the rule of law will find a way to 
do so.  Of the various DOJ officials who have been accused by either the left or 
the right of violating the rule of law in the last five years, the vast majority were 
Senate-confirmed and had not engaged in significant partisan political activity 
within two years of their appointment.  Similarly, it would be difficult to argue 
that any of these individuals was not “a meet person, learned in the law,” 
especially since that phrase is sufficiently vague that it is almost entirely open 
to interpretation.  Nor would empowering special counsels, inspectors general, 
or other Department officials to challenge their removals do much to protect the 
rule of law in real time.  An attorney general or President determined to remove 
such an official still could do so, which could significantly disrupt that official’s 
work.  Even if the official decided to challenge his or her removal, such a 
challenge undoubtedly would take weeks, months, or even years to play out, at 
potentially substantial professional and personal cost to the official.  Even if the 
challenge were successful, there likely still would be significant public 
disagreement over the legitimacy of the dismissal.  Rather, the strongest 
protections for the rule of law reside in the character of the individuals selected 
for positions of responsibility—from the President on down—and on the norms 
that constrain their behavior.  

Finally, formalizing or even codifying norms of non-partisan decision-
making may have little practical effect.  Where an official is truly determined 
to flout the prohibition on partisan decision-making, a law or regulation may 
have less influence than we might think.  Proof that a decision was indeed 
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influenced by partisan considerations may be difficult to come by, especially to 
the levels of certainty required for the imposition of legal sanctions, especially 
if the officials in question have taken care to cover their tracks.  Likewise, 
partisan decision-making is sometimes in the eye of the beholder; many of the 
Department’s most controversial decisions in the last five years were made by 
officials who insisted, and at least some of whom probably truly believed, that 
they were acting in an apolitical fashion consistent with the rule of law. 

Some might argue that reforms are necessary or important to reinforce 
these norms.  That is certainly a worthy goal, and many of the reform proposals 
would serve that purpose, at least to a degree.  But in the end, actions speak 
louder than words, and what Department officials (and the President) do will 
have a larger impact on preserving those norms.  

IV. CONCLUSION 

The structure of the Justice Department puts politically-appointed officials 
in charge of federal criminal investigations and prosecutions, including 
politically sensitive investigations and prosecutions.  This structural feature of 
the Department serves the important value of political accountability.  But when 
the Department’s political appointees have to decide whether to intervene in 
such investigations and prosecutions, political accountability is not the only 
value they should consider.  They must also consider the Department’s 
commitment to the rule of law—the principle that like cases be treated alike—
and the institutional credibility that the Department earns from the public 
perception that it is committed to the rule of law.  The weighing of these values 
in particular cases requires the exercise of judgment and wisdom by the 
Department’s political appointees.  DOJ regulations and policies can serve the 
function of reinforcing the importance of these values, but they cannot take the 
place of sound judgment by DOJ leadership. 

But if, as in the case of the Mueller investigation, there is widespread 
disagreement about how to weigh these values in a particular circumstance, then 
is it possible for the Justice Department to develop and maintain a commitment 
to the rule of law that transcends partisan politics? 

It may be that the best the Department can hope for is that over time a 
consensus will develop as to whether particular actions by politically-appointed 
officials struck the proper balance among the different values at play, and this 
consensus will guide future officials who are called upon to weigh these values 
in future cases.  It may be too much to expect consensus in the short term, while 
the political figures who are bound up in these cases still occupy the public 
stage.  But once the political temperature has lowered, and with the benefit of 
hindsight, the public and the Department may come to at least some general 
agreement about the lessons to be learned from these events.  And those lessons 
may inform the decisions of future politically-appointed Department leaders, 
when they have to weigh the values of political accountability, the rule of law, 
and institutional credibility in future sensitive cases.  In this way, the 
Department may develop a set of norms about the circumstances under which it 
is appropriate for politically-appointed officials to intervene in such cases. 
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Appointed by President Ford to serve as Attorney General in the aftermath 
of Watergate, Edward Levi made the following observations in his farewell 
address to Department employees:  

If we are to have a government of laws and not of men, then it takes 
particularly dedicated men and women to accomplish this through 
their zeal and determination, and also their concern for fairness and 
impartiality. . . .  Nothing can more weaken the quality of life or more 
imperil the realization of the goals we all hold dear than our failure 
to make clear by words and deed that our law is not an instrument of 
partisan purpose, and it is not to be used in ways which are careless 
of the higher values which are within all of us. . . .  These are goals 
which can never be won for all time.  They must always be won 
anew. . . .  The strength of the Department will be in its continuity.  
The work continues.97 
Attorney General Levi was right.  Regulations and policies have an 

important role to play in guiding the Department’s work, but at bottom the 
Department’s commitment to the rule of law depends first and foremost on the 
dedication of its employees, career and politically-appointed alike, to the values 
we have discussed.  And while it may be unrealistic to expect a general 
consensus on how those values should be applied in particular politically 
sensitive cases in the short term, it may not be too much to hope that, over time, 
the Department’s leaders will learn the lessons of the decisions made by their 
predecessors, and apply those lessons going forward.  The work continues.  
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