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UNWEAVING HUBBARD’S WEB: A REVIEW OF 
ALABAMA’S ETHICS LAWS 

ANDREW ROSS D’ENTREMONT* & FERRIS STEPHENS** 

INTRODUCTION1 

After 136 years of exclusive Democratic rule of the Alabama Legislature, 
the people of Alabama in November of 2010 elected a Republican majority in 
both legislative chambers.2  In Alabama, winners of legislative elections take 
office immediately upon election and certification,3 so the House of 
Representatives moved quickly to elect Mike Hubbard Speaker of the House.4  
The very next month, Alabama Governor Bob Riley convened a special session 
and asked the new legislature to pass tough and sweeping ethics legislation so 
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1. The authors wish to thank the numerous people who provided suggestions and 
insight for this Article. 

2. Republicans Claim Majority in Alabama House and Senate for 1st Time in 136 
Years, AL.COM, https://www.al.com/live/2010/11/republicans_historic_alabama_majority.html. 
(Jan. 14, 2019). 

3. ALA. CONST. art. IV, § 46. 
4. See Kim Chandler, House Elects Mike Hubbard of Auburn as Speaker, AL.COM, 

https://www.al.com/spotnews/2011/01/house_elects_mike_hubbard_of_a.html (Jan. 14, 2019) 
(noting that while he was Speaker during the Special Session in December 2010, he was eventually 
elected permanent Speaker during the 2011 Regular Legislative Session). 
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as to “forever change the political culture of our state” and “to finally put an end 
to a broken and corrupting political system.”5  To show there was a new sheriff 
in town and to fulfill the promise of the Republican legislative slate’s 
“Handshake with Alabama,” the House passed ethics legislation first.6  
Notwithstanding the averred need for the legislation, parts of the law were 
arguably too broad and unpredictable.7 

In the height of irony, these ethics laws were so tough and convoluted that 
Speaker Mike Hubbard became caught in their web and was convicted of 
violating the very laws he championed.8  Throughout his trial, he asserted the 
laws he helped draft were “unconstitutionally vague” as construed by the 
prosecution.9  After his conviction, the Supreme Court of Alabama only 
partially agreed.  In 2020, the Court affirmed six and reversed five of his 
convictions.10  The five overturned convictions were based on “insufficient 
evidence or incorrect interpretations of the Ethics Code.”11 

In a related matter, then-State Representative Barry Moore, who state 
prosecutors wanted to serve as a witness against Speaker Hubbard, found 
himself embroiled in the same ethics investigation.12  State prosecutors charged 
and tried Moore for providing false information to a grand jury related to 
conversations he had with the Speaker.13  Not only did the jury find him not 
guilty on all four felony charges, but a very Republican and “anti-crime” district 
elected him as the Republican nominee for United States Congress from 

 
5. Ainsley Allison, Governor Bob Riley Calls Special Session to Pass Anti-Corruption 

Legislation, ABC 33/40 NEWS (Dec. 1, 2010), https://abc3340.com/archive/governor-bob-riley-
calls-special-session-to-pass-anti-corruption-legislation. 

6. Sebastian Kitchen, Riley: Ethics Laws Could Be Tougher, Moment Still Historic, 
MONTGOMERY ADVERTISER, Dec. 21, 2010, at 1; See also, Press Release, Republican Party of 
Alabama, Republican Handshake with Alabama (Aug. 16, 2010), 
http://www.politicsalabama.org/2010_Republican_Handshake_with_Alabama_Agenda_Monday.
pdf. 

7. Phillip Rawls, Commission Says New Ethics Law Confusing, MONTGOMERY 
ADVERTISER, Feb. 3, 2011, at 1A. 

8. See, e.g., Alabama House Speaker Convicted on 12 Ethics Charges, CBS NEWS 
(June 11, 2016, 12:02 AM), https://www.cbsnews.com/news/alabama-house-speaker-mike-
hubbard-convicted-on-12-ethics-charges/. 

9. House Speaker Mike Hubbard Says Alabama Ethics Law Unconstitutional, Vague, 
ABC 33/40 NEWS (Sept. 11, 2015), https://abc3340.com/news/local/house-speaker-mike-hubbard-
says-alabama-ethics-law-unconstitutional-vague. 

10. Ex parte Hubbard, No. 1180047, 2020 WL 1814587, at *1 (Ala. Apr. 10, 2020). 
11. Id. 
12. See Mike Cason, Rep. Barry Moore Arrested for Felony Perjury in Lee County in 

Alabama State House Corruption Case, AL.COM, https://www.al.com/wire/2014/04/hold_rep_bar
ry_moore_indicted.html (Mar. 6, 2019). 

13. See, e.g., Matt Elofson, Rep. Barry Moore of Enterprise Arrested, DOTHAN EAGLE 
(Apr. 24, 2014), https://dothaneagle.com/news/crime_court/rep-barry-moore-of-enterprise-
arrested/article_f13f3752-cbc6-11e3-a132-0017a43b2370.html. 
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Alabama’s Second Congressional District in July 2020.14  He won his general 
election in November by a large margin.15 

In recent years, Alabama has wrestled with how to fix the ethics 
legislation.  The Executive Director of the Alabama Ethics Commission, 
Thomas Albritton, wrote a fine article detailing some of the following points 
regarding Alabama Ethics legislation.16  In his article, Albritton outlined the 
hard work and statutory analysis made by the Ethics Clarification and Reform 
Commission for Alabama.  In its report, this advisory study did not provide a 
set of recommendations.  Instead, the advisory study stated the following: 

[T]he Commission did not vote to adopt a sole or specific 
recommendation for statutory changes, especially if there were 
alternative or competing ideas presented, but instead determined to 
provide feedback to the Legislature concerning the details of the 
Commission’s study and analysis regarding the various issues 
addressed, including any general consensus on matters discussed, if 
applicable.17 
As will be discussed, the Clarification Commission did a thorough job in 

its analysis and made some informative suggestions through its final report.18  
Further, many of the Commission’s underpinnings reflect the reform methods 
espoused in this article, which include bipartisanship, focus, and thoroughness.  
 

14. Josh Moon, Jury Finds Barry Moore Not Guilty on All Counts, MONTGOMERY 
ADVERTISER, https://www.montgomeryadvertiser.com/story/news/local/alabama/2014/10/30/jury-
reconvenes-thursday-decide-moore-verdict/18162597/ (Oct. 30, 2014, 6:21 PM). See THE COOK 
POLITICAL REPORT, PARTISAN VOTING INDEX: DISTRICTS OF THE 115TH CONGRESS at 2A.2 (2017), 
https://www.docdroid.net/4vS5iWM/arranged-by-state-district-1-pdf#page=2 (noting that the 
Partisan Voting Index for Alabama’s 2d Congressional District is +16 points for Republicans). See 
ALA. STATE CANVASSING BD., CANVASS RESULTS FOR THE GENERAL ELECTION NOVEMBER 6, 
2018 (2018), https://www.sos.alabama.gov/sites/default/files/voter-pdfs/2018/2018-Official-
General-Election-Results-Certified-2018-11-27.pdf (see specifically the county-by-county 
breakdown of the general election results in the Second Congressional District, in the Attorney 
General’s race, between the pro-law-enforcement candidate Steve Marshall and the more liberal 
candidate Joseph Siegelman); see also Brian Lyman, Steve Marshall Wins Election as 
Attorney General, MONTGOMERY ADVERTISER, https://www.montgomeryadvertiser.com/story/ne
ws/politics/elections/2018/11/06/steve-marshall-wins-election-attorney-general/1894703002/ 
(Nov. 6, 2018, 11:40 PM). 

15. See, e.g., Sable Riley, Moore Wins District 2 House Seat, DOTHAN EAGLE (Nov. 
3, 2020), https://dothaneagle.com/news/local/moore-wins-district-2-house-seat/article_825f6e58-
1e51-11eb-8a63-9f2343b0a031.html; Barry Moore Wins Alabama U.S. House District 2 Seat, 
WSFA 12 NEWS, https://www.wsfa.com/2020/11/03/barry-moore-wins-house-district-seat/ (Nov. 
4, 2020, 6:09 AM). 

16. See generally Thomas B. Albritton, Ethics Reform in Alabama?, 50 CUMB. L. REV. 
57 (2019). 

17. ALA. CODE OF ETHICS CLARIFICATION & REFORM COMM’N, COMMISSION REP., 
at 5 (Mar. 2019), http://lsa.state.al.us/PDF/Other/CECRC/CECRC_Commission_Report.pdf#:~:te
xt=The%20Code%20of%20Ethics%20Clarification%20and%20Reform%20Commission,establis
hing%20the%20Commission,%20the%20Legislature%20recognized%20that%20the. 

18. See generally id. 
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Part of this article will offer suggestions for Alabama to move forward with the 
work of Director Albritton and the Clarification Commission at its disposal. 

This Article is set out in eight sections. Part I gives an overview of the 
political background that led to the 2010 ethics legislation and notes changes in 
the State’s political realignment that gave momentum to the reforms.  Part II 
describes the process by which legislators passed the ethics legislation in 2010.  
Following this, Parts III and IV review and analyze the Alabama Supreme 
Court’s decision affirming six of Speaker Hubbard’s convictions and reversing 
five of them.  Section V gives specific advice on legislative drafting, including 
examples of problems in the legislative drafting process.  This Part draws from 
this Article’s co-author Ferris Stephens’ personal experiences in drafting 
legislation in Alabama while he was in the Attorney General’s Office and while 
in private practice.  From that analysis and using the example of the Alabama 
ethics legislation, the “Seven Virtues” for legislative drafting are distilled in 
Part VI.  Though these virtues can, and should, be used in creating any 
legislation, the Alabama Ethics legislation is used as a helpful backdrop.  Parts 
VII and VIII conclude by offering a set of recommendations for new ethics 
reform in Alabama so that the next decade does not mirror the former. 

I. POLITICAL BACKDROP OF ALABAMA’S 2010 ETHICS REFORM 
LAWS 

A. Reconstruction until 2010 

The Democratic Party controlled Alabama state politics for nearly one 
hundred and twenty years.19  Political scientists have observed that because 
Alabama and other Southeastern states did not have a serious competing party 
to hold the officeholders in the ruling Democratic Party accountable, fraud and 
corruption by public officials plagued the state for decades, even at a cultural 
level.20  By the 1990s, the Republican Party established a basic structure on a 
grassroots level throughout the entire South, including Alabama.21  The State’s 
electorate, tired of the old establishment, eventually empowered the Republican 
Party to reform not only ethics laws and practices, but also other fundamental 

 
19. See Tom Gordon, State Republicans Think This Could Be Their Year, 

BIRMINGHAM NEWS, Sept. 4, 1994, at 14; Patrick R. Cotter, Democratic Party in Alabama, 
ENCYCLOPEDIA OF ALABAMA, http://www.encyclopediaofalabama.org/article/h-1561, (May 3, 
2017) (“[W]hen Democrat George Smith Houston defeated incumbent Republican governor David 
P. Lewis, beginning nearly 100 years of Democratic control over Alabama.”); John Archibald & 
Robin DeMonia, Hunt Devastated By Ruling but Still Hopes to Clear His Name, BIRMINGHAM 
NEWS, Jan. 10, 1995, at 1. 

20. V.O. KEY, JR., SOUTHERN POLITICS IN STATE AND NATION (1949), 13–28, 45–52, 
277, 385; JACK BASS & WALTER DE VRIES, THE TRANSFORMATION OF SOUTHERN POLITICS: 
SOCIAL CHANGE AND POLITICAL CONSEQUENCE SINCE 1945 (1976) 57–86; Charles J. Dean, 
Alabama Gov. Bob Riley Promises Last Fight Before Legislature Against Government Corruption, 
AL.COM https://www.al.com/spotnews/2009/10/post_131.html (Jan. 14, 2019). 

21. See generally ALEXANDER P. LAMIS, SOUTHERN POLITICS IN THE 1990S (1999). 
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systems that voters perceived held back the state’s long-term economic 
opportunities and overall quality of life. 

For decades, dating back to the 1870s, political scientists considered 
Alabama, like many Southern states, a one-party state.22  The Democratic Party 
controlled nearly every statewide constitutional office, including the elected 
courts, as well as a majority in both houses of the legislature.23  In reality, the 
state functioned as a “no-party state” because nearly all the state constitutional 
offices were decided in the Democratic primary.24  The negative historical result 
of this no-party state was that political personalities, however good or bad their 
record, were not held accountable for their actions by an opposing party once 
the Democratic officeholders left office.25  The long-term result of this was an 
all-too-familiar method of “crisis management” for responding to citizens’ 
problems and by default debilitated Alabama’s and similarly-situated states’ 
governments for many decades.26  Many political science textbooks observed 
that once a Southern state had a viable two-party system in place, that state’s 
governmental systems improved dramatically because each party could then 
come to the people to hold the competing party accountable for the incumbent 
officeholders’ actions.27 

Eventually, Republicans won the gubernatorial race for the first time since 
Reconstruction with the election of Guy Hunt in 1986.28  With this 
breakthrough, the Republican Party now was strong enough to hold some 
Democratic officeholders accountable.  The party proactively established itself 
as the party that promoted a good business climate, education reform, honest 
government, and ethics reform. 

In 2002, then-candidate-for-governor, Bob Riley, stated in an 
interview: “After four years of newspaper headlines detailing the scandals and 
corruption of the current administration, I think the biggest challenge facing 
[Alabama] is restoring . . . the people’s trust in their state government.”29  

 
22. KEY, supra note 20, at 13–8, 45–52, 277, 385; Timothy Besley, Torsten Persson 

& Daniel M. Sturm, Political Competition, Policy and Growth: Theory and Evidence from the US, 
77 REV. ECON. STUD. 1329, 1337–48 (2010). See also BASS & WALTER DE VRIES, supra note 20, 
at 57–86. 

23. Id. 
24. Id.  
25. Id. 
26. See Dave Parks, Racial Disparity Seen in Alabama’s Special Education – Many 

Programs in State Lack Money, Resources and Equality, BIRMINGHAM NEWS, Oct. 7, 1994, at 1. 
27. Besley, Persson & Sturm, supra note 22, at 1337–48; BASS & WALTER DE VRIES, 

supra note 20, at 57–86. 
28. See Former Governor Guy Hunt Dies, WSFA 12 NEWS, 

https://www.wsfa.com/story/9762586/former-governor-guy-hunt-dies/ (Jul. 1, 2009, 1:10 PM) 
(“[Guy Hunt] was the first Republican governor since 1872.”). 

29. Bob Riley Talks About His Plan for Change, ALFA FARMERS (Oct. 31, 2002), 
https://alfafarmers.org/bob-riley-talks-about-his-plan-for-change/; Governor Robert Riley, State of 
the State Address (Jan. 23, 2009), http://stateofthestate.com/content.aspx?state=AL&date=02/03/2
009. 



554 NOTRE  DAME  JOURNAL  OF  LAW,  ETHICS  &  PUBLIC  POLICY [Vol. 35:2 

 

Republican candidates, who began winning and successfully attracting business 
from around the nation and globe, realized that the reputation of corruption 
significantly hampered its national image and ability to recruit business.  
Governor Bob Riley won his election and dramatically changed Alabama’s 
business climate.  He eventually lamented in his final State of the State address 
in 2009 that “[r]evitalizing our economy must be our priority.  But Alabama 
will never reach its full potential unless we enact ethics reforms that finally 
builds confidence in our state government.”30  He continued that, 

All of us working together have made Alabama a more attractive 
place for business.  But when we have headlines about scandals and 
convictions at the same time, we are trying to recruit new industry to 
the state – it’s like driving with one foot on the brake and the other 
on the gas.31 
He asserted, in sum, that if the legislature considered and passed his 

reform bills, then business recruitment would improve.  State Senator Bryan 
Taylor (R-Prattville), a later sponsor of some of the ethics bills, characterized 
Alabama’s ethics statutes as they stood as “one giant loophole.”32  Furthermore, 
leading up to 2010, there were a series of scandals and trials revealing 
corruption in the state’s junior college system, which resulted in the dismissal 
of the Chancellor and the eventual conviction of fifteen individuals.33  The local 
investigative reporting of the scandal won a Birmingham News reporter, Brett 
Blackledge, a Pulitzer Prize for investigative journalism.34  Also, the Obama 
Justice Department indicted eleven Democratic legislators, as well as lobbyists 
and gambling magnates, for bribery-related charges associated with gambling 
legislation; for many of the crimes, the Justice Department captured the illegal 
conduct on tape.35  In sum, public officials flaunted ethics rules and sometimes 
only faced consequences from the federal government rather than the state. 

 
30. Id. 
31. Id. 
32. Ethics Bills Signed into Law, MONTGOMERY ADVERTISER, December 21, 2010, at 

9A. 
33. Ex-2-Year Colleges Chancellor Sentenced to 6 ½ Years, ASSOCIATED PRESS, 

November 19, 2010, at 1D, 5D. Steve Flowers, Junior College System Scandal Begins to Unravel, 
ATMORE ADVANCE, https://www.atmoreadvance.com/2008/03/12/junior-college-system-scandal-
begins-to-unravel/, (Mar. 12, 2008, 11:09 PM).  

34. See Bob Sims, News’ Blackledge Has Won the Pulitzer Prize, AL.COM, 
https://www.al.com/spotnews/2007/04/news_blackledge_has_won_the_pu.html (Mar. 29, 2019); 
Brett Blackledge of The Birmingham (AL) News, PULITZER PRIZES, 
https://www.pulitzer.org/winners/brett-blackledge (last visited Mar. 1, 2021). When a House Joint 
Resolution was introduced commending Blackledge for winning the Pulitzer Prize for his 
investigative reporting, the House Democratic majority voted 49–20 to table (kill) the resolution. 
H.J.R. 436, (May 22, 2007), http://alisondb.legislature.state.al.us/ALISON/SearchableInstruments
/2007RS/PrintFiles/HJR436-int.pdf. 

35. See Bob Johnson & Phillip Rawls, Lawmakers Told of FBI Probe, SELMA TIMES 
J., Apr. 2, 2010, at A12. 
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B. Political Realignment 

In 2010, the Alabama Legislature continued to hold Democratic majorities 
in both the House of Representatives and the Senate.36  However, even though 
the legislative districts had been drawn to ensure Democratic control, the party 
could no longer prevent the decisive statewide shift in party alignment that had 
been a long time coming because of national and statewide issues.37  The 
Alabama Republican Party, under its Chairman, State Representative Mike 
Hubbard (R-Auburn), created a list of legislation the Republicans promised they 
would pass if they assumed control of the legislature.38  This set of promises 
became known as the “Handshake with Alabama.”39  Hubbard, as Republican 
Party Chairman, raised money for his year-long strategy and recruited a strong 
slate of candidates of high reputation who could win in their local districts. 

Those efforts were dramatically successful.  In one general election in 
2010, Alabama went from having Democratic majorities in both houses of the 
legislature, as it had for 136 years, to having Republican majorities in both 
legislative houses.40  The new state lawmakers sought to pass “conservative” 
laws as promised, which included education reform, choice in education, 
pro-life and pro-family legislation, and bills to favor Alabama’s business 
climate—but the very first legislation on the list was ethics reform. 

II. DRAFTING THE ETHICS REFORM LEGISLATION 

Statewide constitutional officers take office in the January after the 
election, but state legislators take office immediately after their elections are 
certified.41  Further, Hubbard did not want to wait until January to begin 
working.  Governor Riley, a mentor of Hubbard, called a special session of the 
legislature to begin December 8, 2010.42  Immediately after holding 

 
36. See, e.g., Republicans Claim Majority in Alabama House and Senate for 1st Time 

in 136 Years, supra note 2. 
37. See Ala. Legis. Black Caucus v. Alabama, 231 F. Supp. 3d 1026, 1035 (M.D. Ala. 

2017) (Recognizing that “[t]his litigation has a deeply partisan backstory. After the 2000 Census, 
the Democrat-controlled legislature adopted redistricting plans that were expressly partisan” (citing 
Montiel v. Davis, 215 F. Supp. 2d 1279, 1283 (S.D. Ala. 2002))). 

38. See Republicans Seek House Majority, MONTGOMERY ADVERTISER, Feb. 4, 2009, 
at 7. 

39. See Press Release, Republican Handshake with Alabama, GOP Legislative 
Leaders Unveil 2010 “Republican Handshake with Alabama”: Platform Details Priorities Under 
Republican Legislature (Aug. 16, 2010), http://www.politicsalabama.org/2010_Republican_Hands
hake_with_Alabama_Agenda_Monday.pdf. 

40. David White, Republicans Set to Take Control of Alabama Legislature, AL.COM, 
https://www.al.com/spotnews/2010/11/republicans_set_to_take_contro.html (Jan. 14, 2019). 

41. ALA. CONST. art. IV, § 46. 
42. See, e.g., Ainsley Allison, Governor Bob Riley Calls Special Session to Pass 

Anti-Corruption Legislation, ABC 33/40 NEWS (Dec. 1, 2010), 
https://abc3340.com/archive/governor-bob-riley-calls-special-session-to-pass-anti-corruption-
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organizational votes, which included selecting Hubbard as the Speaker of the 
House, Hubbard and the new President pro tempore of the Senate, Del Marsh, 
passed an ambitious slate of promised ethics reform bills.  Democrats wanted 
to delay, but Governor Riley declared that there existed a “momentum after the 
election and they must move fast because lobbyists and special interests already 
are working to deter lawmakers.”43  He added that, “[w]e can go from having 
the weakest ethics laws to the strongest in the next week.”44 

The seven bills that passed in seven days during the 2010 Special Session 
were in fact just as sweeping as they were characterized and may well have been 
the strongest in the nation.45  Most of the bills that passed addressed 
long-standing abuses of the past and aimed to close loopholes.46  However, not 
to be outdone by other states, the legislators drafted some of the language very 
broadly, encompassing a large swath of conduct that the bill now criminalized.  
In fact, legislators drafted the bill so broadly that genuine disagreement existed 
as to the type of conduct the legislation intended to prohibit.  After the law’s 
enactment, the Alabama Attorney General’s Office conducted a Continuing 
Legal Education (CLE) course and required all assistant attorneys general to 
attend.  Part of this CLE helped prosecutors avoid any inadvertent improper 
 
legislation; Sebastian Kitchen & Markeshia Ricks, Riley Calls Special Session on Ethics, 
MONTGOMERY ADVERTISER, Dec. 2, 2010, at 1. 

43. Kitchen & Ricks, supra note 42, at 1. 
44. Id. 
45. See id.; see also Sebastian Kitchen, Riley: Ethics Laws Could Be Tougher, Moment 

Still Historic, MONTGOMERY ADVERTISER, Dec. 21, 2010, at 1. 
46. Most of these seven statutes, designed to put an end to the “culture of corruption” 

in Alabama, were successful in surviving rigorous court challenges. These statutes are as follows: 
ALA. CODE § 36-25-4.1 (2010) gave the State Ethics Commission the power to issue subpoenas in 
its investigations, and to require witnesses to give testimony and provide documents; ALA. CODE 
§ 29-1-26 (2010) prohibited “double dipping” which was the common practice of a legislator 
receiving their legislative pay from the State, and simultaneously receiving a salary from the State 
for a job in a state agency or college; ALA. CODE § 17-5-15 (2010) banned transfers of money 
between political action committees, known as PAC to PAC transfers, which practice was 
commonly used to hide from the public the source of a candidate’s campaign contributions; ALA. 
CODE § 41-19A-4 (2010) banned “pass-through pork,” that is state money appropriated to an agency 
or school, but spent at the direction of a legislator for a purpose not written in the budget; ALA. 
CODE §§ 36-25-1.1 & 36-24-4.2 (2010) required anyone who attempted to influence the awarding 
of a grant or contract by the judicial or executive branch to register as a lobbyist; ALA. CODE 
§ 36-25-4.2 (2010) required many state and local officials and lobbyists to obtain training on the 
state ethics law; ALA. CODE § 17-17-5 (2010) disallowed the previous practice of using the State 
payroll system for deducting dues for the Alabama Education Association and the Alabama State 
Employees Association, that were the only interest groups using the state to collect their dues, if 
those unions used their funds for political and campaign activities; ALA. CODE § 36-25-5.1 (2010) 
limited, with exceptions, what lobbyists and principals, the people or businesses that hire lobbyists, 
may give legislators. See also David White, In Alabama Legislature Ethics Sweep, Details Remain, 
BIRMINGHAM NEWS, Dec 17, 2010; Mike Cason, Alabama House Speaker Mike Hubbard 
Convicted on 12 Counts, AL.COM, https://www.al.com/news/2016/06/house_speaker_mike_hubba
rd_con.html (Jan 13, 2019); First Special Session 2010: Alabama Legislature, ALA. LEGISLATURE: 
ALISON, http://alisondb.legislature.state.al.us/alison/default.aspx (last visited May, 15, 2021).  
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conduct and attempted to inform them as to prosecutable conduct.  The 
then-Director of the Alabama Ethics Commission conducted the course, and he 
reviewed types of impermissible and illegal conduct.47  On occasion, the Chief 
Deputy Attorney General would interject, and ask where that conduct was 
prohibited in the new statutes.  Because of the broadness of the language of the 
legislation, there appeared to be major disagreements between the two as to 
exactly what conduct was prohibited, and thus prosecutable. 

The disagreements in the interpretation of the language in the 2010 ethics 
law was noticed by lawyers in the private sector as well.  As one attorney who 
specializes in the areas of government affairs and election law expressed in a 
law review article, “[w]ithout question, the most confusion and disagreement 
regarding the new provisions of the Ethics Act have centered on the changes 
made to Section 36-27-7.”48  Further, scholars recognized that the previous 
language used in this section “was generally viewed as an anti-bribery statute,” 
but that the language in the new law was broader and more subject to 
interpretation.49 

Many legislators and policy makers realized that once-innocent 
encounters with lobbyists could now result in removal from public office and 
prison sentences.  The previous Director of the Alabama Ethics Commission, 
Jim Sumner, praised the new ethics legislation.50  A few months later, however, 
he observed that because of the broadness of the language, the bill would be 
improved if the language was narrower.51  Furthermore, in a statement to the 
media, he resolved that his agency would try to interpret the laws more narrowly 
using rules and Ethics opinions.52  Sumner continued that the law needed 
changes because of the concern that the law “was so vague that a person 
wouldn’t know when they were crossing the line.”53  The ethics law covered  
over 300,000 city, county, and state officials, employees, as well as their family 
members and those they may encounter.  This subjects over a million 

 
47. One of this Article’s co-authors, Mr. Ferris Stephens, attended this CLE course, in 

his capacity as an Assistant Attorney General. 
48. Edward A. Hosp, The 2010 Changes to Alabama’s Ethics Law, 72 ALA. LAW. 126, 

132 (2011). 
49. Id. The Constitution of Alabama specifically authorizes the enactment of laws to 

punish legislators for bribery (ALA. CONST., § 79), offering bribes (ALA. CONST., § 80), requiring 
that such offenses of corrupt solicitation of members of the legislature or of public officers be 
defined by law (ALA. CONST., § 81), and that a member of the legislature who has a personal or 
private interest in any measure or proposed bill pending before the legislature, shall disclose the fact 
to the house of which he is a member, and shall not vote on the bill (ALA. CONST., § 82). 

50. See Kim Chandler, Ethics Reform in Alabama May Bring Change, AL.COM, 
https://www.al.com/spotnews/2010/12/ethics_reform_in_alabama_may_b.html (last visited Mar. 
28, 2019). 

51. See Phillip Rawls, New State Ethics Law to Get Legislative Fix, MONTGOMERY 
ADVERTISER, Mar. 12, 2011, at 13. 

52. See id. 
53. Id. 
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Alabamians, nearly one-fourth of the State’s population, to the ethics laws.54  
Sumner pointed out “a citizen could commit a crime by offering a soft drink to 
a city council member while discussing the need for a new sidewalk” and that 
the law could “criminalize inadvertent behavior.”55  The Ethics Commission 
later issued an advisory opinion that hams, turkeys, or gift cards with specific 
monetary values were not permissible for students to give to their public school 
teachers as gifts.56  Homemade cookies, coffee mugs, and baskets, however, 
were acceptable because they were of a “de minimis value.”57  The opinion, 
unfortunately, did not define that amount.58 

III. EX PARTE HUBBARD 

The ethics legislation and its ambiguities did not take long to wreak havoc 
on the Alabama Capitol.  In 2014, just three years after the legislature passed 
the ethics laws, then-Speaker Hubbard was “indicted on 23 counts of using 
public office for personal gain.”59  The indictment came after a months-long 
investigation.60  In 2016, a jury of his peers convicted Speaker Hubbard on 
twelve of those charges after a four-week trial.61  The case eventually made its 
 

54. Michele Gerlach, Million Alabamians Subject to Ethics Laws, STAR NEWS (Apr. 
13, 2016), https://www.andalusiastarnews.com/2016/04/13/million-alabamians-subject-to-ethics-
laws/. 

55. Id. 
56. See Ethics Commission Advisory Opinion No. 2011-09; See, e.g., Alabama Law 

Limits Students’ Gifts to Teachers, ASSOCIATED PRESS, https://www.foxnews.com/us/alabama-
law-limits-students-gifts-to-teachers (Nov. 17, 2014) (quoting an elementary teacher as saying: 
“The bottom line for me is, our teachers are being forced to make a decision between breaking the 
law or breaking a child’s heart”). 

57. Id. 
58. The confusion over items such as public-school teacher Christmas gifts was 

compounded by the fact that the 2010 revisions did not delete many of the old ethics restrictions. 
Instead, the new 2010 provisions were stacked like statutory pancakes on top of previously enacted 
restrictions that had decades of administrative guidance. This compounded the confusion over 
which rules and interpretations of similar phrasing applied in comparable provisions. This general 
system-wide problem eventually led to an amendment which allowed a “de minimis” gift, which 
was defined as a gift up to twenty-five dollars to be adjusted to inflation each year. H.R. 466, 2012 
Leg., Reg. Sess. (Ala. 2012). See also Gregory P. Butrus & Othni J. Lathram, Santa Claus May Be 
Coming to Town, but You May Want to Check Your List Twice: Explaining the Rules that Govern 
Whether Lawyers May Give Holiday Gifts to Judges, 78 ALA. LAW. 418, 418–21 (2017). 

59. Cliff Sims, Alabama House Speaker Indicted on Corruption Charges, 
YELLOWHAMMER NEWS (2014), https://yellowhammernews.com/breaking-alabama-house-
speaker-indicted-corruption-charges/; Brian Lyman, Alabama House Speaker Mike Hubbard 
Indicted, USA TODAY, https://www.usatoday.com/story/news/politics/2014/10/20/alabama-
speaker-indicted/17634129/ (Oct. 20, 2014, 11:04 PM). 

60. Id. 
61. See Melissa Brown, Judge Reduces Former Alabama House Speaker Mike 

Hubbard’s Prison Sentence, MONTGOMERY ADVERTISER, https://www.montgomeryadvertiser.co
m/story/news/crime/2020/11/25/mike-hubbards-prison-sentence-reduced-lee-county-
judge/6426774002/ (Nov. 25, 2020, 3:51 PM). 
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way to the Alabama Supreme Court in Ex parte Hubbard, in which the court 
affirmed six of Hubbard’s convictions and reversed five of them for 
“insufficient evidence or incorrect interpretations of the Ethics Code.”62 

Below is a brief summary of how the court ruled in each of those eleven 
counts, along with the court’s rationale. 

A. The Reversed Convictions 

1. Counts 16–19 and 23 

In reviewing these counts, the Alabama Supreme Court discussed a set of 
investments Hubbard solicited for a former business known as Craftmaster and 
for receiving advice on how to improve Craftmaster’s financial standing.63  In 
soliciting investments for Craftmaster, Hubbard promised to give stock and 
annual dividends to the investors as a return on their investment.64  The State 
charged Hubbard with four counts of receiving a thing of value and one count 
of soliciting or receiving a thing of value from a principal.65 

The relevant Ethics Code section reads, “No . . . public official . . . shall 
solicit or receive a thing of value from a lobbyist, subordinate of a lobbyist, or 
principal.”66  For the State to meet its burden, the court found that the State 
needed to prove the following: “(1) that Hubbard was a public employee or 
public official (2) who solicited or received a ‘thing of value’ (3) from a 
lobbyist, a lobbyist’s subordinate, or a ‘principal,’ and (4) that he did so 
intentionally.”67  Although the Ethics statute broadly defines a “thing of value,” 
it allows an exception for “[a]nything for which the recipient pays full value.”68 
Said otherwise, an individual would not violate the Ethics Code so long as he 
paid full value for whatever he received. 

The crux of the argument over counts 16–19 then became (1) whether the 
Craftmaster stock counted as payment within the meaning of the statute and (2) 
whether the Craftmaster stock constituted “full value” for the investors’ 
money.69  The State argued that “pays” within the meaning of the statute could 
only involve payment of money, so that Hubbard’s payment of stock did not 
count as a payment that satisfied the first prong of the full-value exclusion.  The 
court rejected this argument, stating that definition would construe “pays” too 
narrowly.  Instead, the court held that, “in light of the plain meaning of the word 

 
62. Ex parte Hubbard, No. 1180047, 2020 WL 1814587, at *1 (Ala. Apr. 10, 2020). 

The Alabama Court of Criminal Appeals affirmed all of the convictions except one. Hubbard v. 
State, No. CR-16-0012, 2018 WL 4079590, at *47 (Ala. Crim. App. Aug. 27, 2018), aff’d in part, 
rev’d in part sub nom. Ex parte Hubbard, No. 1180047, 2020 WL 1814587 (Ala. Apr. 10, 2020). 

63. Id. at *2. 
64. Id. at *7. 
65. Id. at *2. 
66. ALA. CODE § 36-25-5.1(a) (1975). 
67. Ex parte Hubbard, 2020 WL 1814587, at *3. 
68. ALA. CODE § 36-25-1(34)(b)(9) (2018). 
69. Ex parte Hubbard, 2020 WL 1814587, at *5–7. 
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‘pays,’ we hold that, within the full-value exclusion of § 36-25-1(34)b.9, ‘pays’ 
is not limited to the payment of money but also includes nonmonetary items 
such as stock that a public official or employee transfers in a transaction.”70  The 
court also found that the State failed to present evidence that Hubbard did not 
pay “full value” for the investment.71  Therefore, because the term “pays” 
included payment with stock, and the State did not prove that full value was not 
exchanged, the court reversed counts 16–19. 

In deciding whether to reverse or affirm count 23, the court reviewed the 
definition of a “principal.”72  The State’s argument proceeded as follows: A 
“principal” under the statute is “a person or business which employs, hires, or 
otherwise retains a lobbyist.”73  Hubbard hired a board member of a principal—
the Business Council of Alabama.  Thus, the State asserted the board member 
was a principal under the statute, and Hubbard violated the Ethics statute by 
using him as a consultant without payment.  Hubbard argued that while the 
Business Council of Alabama certainly fell within the definition of a principal, 
its board member did not.  The Court of Criminal Appeals had, when it affirmed 
the conviction on this count, relied on expert testimony to find that the 
consultant board member was a principal under the statute.74 

The Supreme Court of Alabama disabused any notion that it would accept 
as binding that expert testimony and instead interpreted the statute for itself.  
The High Court found that whether the Business Council of Alabama was a 
principal did not decide the issue of whether its board member was a principal.  
Instead, the High Court determined that a court must look to the actions of the 
board member in order to determine whether that individual acted as a principal.  
Because the State failed to provide sufficient evidence to show that the actions 
of the board member rose to the level of a principal, the court reversed that 
conviction.75 

B. The Affirmed Convictions 

1. Counts 6 and 10 

The State further contended that Hubbard received things of value from a 
principal in the form of payments from two companies: American Pharmacy 
Cooperative, Inc. (“APCI”) and Edgenuity, Inc. (“Edgenuity”).76 Both 
companies were principals, as they both hired lobbyists within the state.77 

Hubbard signed contracts with APCI and Edgenuity for various consulting 
services.  At times, Hubbard helped members of Edgenuity connect with 
 

70. Id. at *7. 
71. Id. at *8. 
72. Id. 
73. ALA. CODE § 36-25-1(24) (2018). 
74. Ex parte Hubbard, 2020 WL 1814587, at *8. 
75. Id. at *9. 
76. Id. at *10. 
77. See id. at *10–11. 
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lawmakers in other states.  He also voted in favor of making APCI the statewide 
manager of Medicaid pharmacy benefits.  Between both companies, Hubbard 
received a little over $300,000 for his consulting services.  Again, the State’s 
main argument was that Hubbard received a thing of value from a principal.  
Hubbard responded that the payments came within a “compensation” exclusion 
under the Ethics Code.78   

The court first found that the compensation exclusion required three 
elements; the compensation must be: “(1) earned from a nongovernmental 
business relationship . . . (2) in the ordinary course of employment or 
nongovernmental business activity, and (3) under circumstances that make clear 
that the compensation or benefits are provided for reasons unrelated to the 
recipient’s public service.”79   

Hubbard argued that the third element only made criminal a “quid pro quo 
for the public official’s exercise of official power.”80  He argued, as is true in 
many states, that without a quid pro quo for an official exercise of authority, the 
ethics laws did not proscribe the conduct. 

The court rejected Hubbard’s argument and instead found that it 
interpreted the plain meaning of the 2010 statute to be broader than just quid 
pro quos.  Rather, as the 2010 statute read, “the compensation must be provided 
solely for reasons unrelated to the official’s . . . public service, and that 
unrelatedness must be clear from the circumstances of the compensation.”81 

The justices disagreed as to whether Hubbard was legally allowed to use 
his title and reputation as Speaker of the House for networking with businesses 
outside of Alabama for compensation; the disagreement between the majority 
opinion and the dissenting opinion is whether this conduct violated the statute’s 
prohibition against receiving “[c]ompensation . . . from a 
non-government[al] . . . business relationship . . . under circumstances which 
make it clear that the thing is provided for reasons unrelated to the recipient’s 
public service as a public official . . . .”82 

For instance, the majority opinion read the term “public service” to mean 
more than an official’s service but opined that it should be read to mean the 
public official’s “status” as well.83  The majority believed this was the plain 
meaning of the term. 

Hubbard argued, and the dissent agreed, that this statute’s reference to 
“public service” referred only to the exercise of an official’s governmental 
authority; that is, his conduct becomes illegal only if a thing of value is given in 
exchange for his use of actual governmental power.84 

 
78. Id. at *11–12. 
79. Id. at *12. 
80. Id. at *12. 
81. Id. at *14. 
82. ALA. CODE § 36-25-1(34)(b)(10) (2018). 
83. Ex parte Hubbard, 2020 WL 1814587, at *14. 
84. Id. at *28. 
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After finding that the statute proscribed more than just quid pro quos, the 
court found that the State met its burden of proof under the ethics statute.  
Specifically, the State proved that the compensation exclusion did not apply 
because enough evidence was introduced at trial to indicate that the 
compensation related to Hubbard’s time in office.  Accordingly, the court 
affirmed the convictions on counts 6 and 10. 

2. Count 11 

Regarding count 11, the State argued that Hubbard used his position for 
personal gain.85  Specifically, the State alleged that Hubbard promoted products 
of another company from which he received payments. 

The court found that the statute required the State to prove: “(1) that 
Hubbard was a public official or public employee (2) who used or caused to be 
used his official position or office (3) to obtain personal gain (4) for himself, a 
family member, or a business with which he was associated, and (5) that he did 
so intentionally.”86 

Disagreement centered around the interpretation of the second and third 
elements.  In pertinent part, Hubbard argued that if the statute was too broadly 
construed, it would criminalize otherwise noncriminal acts which were not 
intended to be criminalized.  The court made note of this, but deferred any 
statutory deficiencies to the legislature and refused to entertain ameliorating any 
perceived inadequacies.87  The majority opinion’s discussion intimated that 
some of the language of the ethics law was drafted in a way that would be seen 
as overreaching by many to whom the law now applied.   

In addition, when addressing Count 11, the majority and the dissent 
disagreed on the interpretation of Section 36-25-5(a) of the Alabama Code.  
This section prohibits a public official from “[u]s[ing] his . . . official position 
or office . . . to obtain personal gain.”88  Hubbard had a fixed-compensation 
contract, which was cancellable and renewable, that both he and his client 
claimed they entered into solely because of Hubbard’s sports and media 
contacts.  Pursuant to this contract, Hubbard asked employees of Publix, 
Chick-fil-A, and Waffle House stores to consider purchasing his client’s locally 
sold cups.89  The Alabama Supreme Court, in an apparent matter of first 
impression, held that even though the contract involved was a fixed 
compensation contract, “if a contract leaves open the possibility that it will be 
renewed [as here], then a party’s performance may persuade the other party to 
renew [as well as not to terminate] the contract.  Therefore, an official’s 
performance under such a contract may be for the purpose of ‘obtain[ing 

 
85. See, e.g., id. at *15. The State argued this was in violation of ALA. CODE 

§ 36-25-5(a) (1975). Id. 
86. Id. at *16. 
87. See id. at *17. 
88. ALA. CODE § 36-25-5(a) (1975). 
89. Ex Parte Hubbard, 2020 WL 1814587, at *17 n.17. 
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further] personal gain’ in the form of a renewal [or a continuation] of the 
contract.”90 

For various reasons, including that Hubbard identified himself as the 
Speaker of the House in communications and that he successfully established 
connections for the company paying him, the court found there was sufficient 
evidence to show that Hubbard used his position for personal gain.91  Thus, the 
court affirmed the conviction for count 11. 

3. Count 14 

Count 14 charged Hubbard with using “time . . . [and] human 
labor . . . under his discretion or control for the private benefit . . . of the public 
official, . . . which would materially affect his or her financial interest.”92  
Hubbard was accused of asking his chief of staff to assist in finalizing a patent 
for Robert Abrams, from whom Hubbard received consulting payments.  
Hubbard asked his chief of staff to use his connections with a Congressman the 
staffer knew, to hasten the issuing of a patent that had previously been approved.  
At one time, Hubbard told his staffer that there were “100,000 reasons to get 
this done” when referring to hastening the printing of the patent.93  The chief of 
staff inferred that this alluded to a one-hundred-thousand-dollar payment. 

The court stated that the State needed to prove the following: “(1) that 
Hubbard was a public official or public employee (2) who used or caused to be 
used (3) public time or human labor under his discretion or control, (4) for his 
private benefit that would materially affect his financial interest, and (5) that he 
did so intentionally.”94 

Hubbard challenged the allegation that his conduct was prohibited under 
Section 36-25-5(c) of the Alabama Code.  The State asserted that when Hubbard 
asked his chief of staff to contact the Congressman to help speed along the 
printing of the patent, that this was illegal because he was doing so on behalf of 
the businessman with whom Hubbard had the cups contract.  The majority of 
the High Court found that these telephone calls made by the Speaker’s employee 
constituted sufficient evidence that Hubbard improperly used the “human labor” 
under his control to “materially affect his . . . financial interest . . . .”95  The 
dissenting justice disagreed with this interpretation of the term “materially 
affecting.”  Justice Sellers stated that the evidence of these telephone calls 
presented at trial did not support a “consistent action for personal financial gain” 
that he believed was required to violate Section 36-25-5(c), but instead was a 
“de minimis” use of the labor.96 

 
90. Id. at *16–7. 
91. Id. at *18. 
92. Id. (citing ALA. CODE § 36-25-5(c) (1975)). 
93. Id. at *19. 
94. Id. at *18. 
95. Id. at *18. 
96. Id. at *30. 
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Hubbard argued that speeding along the patent process did not materially 
affect his financial interest.  However, the court found that the State met its 
burden, particularly citing the $100,000 compensation Hubbard received from 
Abrams’ company along with Hubbard’s comments about “100,000 reasons to 
get this done.”97  Thus, the court upheld Hubbard’s conviction on this count. 

4. Counts 12–13 

In counts 12–13, the jury found that Hubbard was guilty of “representing, 
for compensation, a business entity before an executive department or 
agency . . . .”98  The State alleged that Hubbard facilitated meetings between the 
Governor of Alabama, the Secretary of Commerce of Alabama, and Abrams, 
again whose cups company paid Hubbard consulting fees. 

The Court noted that the State needed to prove the following:  
(1) that Hubbard was a member of the legislature (2) who 
represented a person, firm, corporation, or other business entity 
(3) before an executive department or agency (4) for a fee, reward, 
or other compensation (in addition to that received in his official 
capacity), and (5) that he did so intentionally.99 
Hubbard argued that the State failed to present evidence that he arranged 

meetings “for” compensation.100  The court discussed the term “for,” and stated 
that its plain meaning stands for “in exchange for.”101  Therefore, to be guilty, 
there needed to exist a causal link between the representations that Hubbard 
made and the compensation he received.  Ultimately, the court found that the 
testimony of the “100,000 reasons” comment by Hubbard that he previously 
made to his staffer on a separate matter, when taken in the light most favorable 
to the prosecution, would allow a jury to casually link the payments he received 
from the cups company to facilitating the meeting arrangements.102 

C. Summary of Court’s Holding 

The Supreme Court of Alabama reviewed and interpreted the language of 
several of the 2010 ethics statutes for the first time in Ex Parte Hubbard.  As 
can be seen from the discussion of the justices in the main opinion, the 
concurring opinion, and the dissenting opinion, much of the language in the 
2010 Ethics Code lent itself to ambiguity.103  Before the case arrived at the 

 
97. Id. at *19. 
98. Id. at *20. Hubbard was convicted for violating Ala. Code § 36-25-1.1 (1975). Id. 
99. Id. at *17. 
100. Id. at *20. 
101. Id. 
102. Id. at *20–21. 
103. During oral argument before the Alabama Supreme Court, when the court was 

considering Hubbard’s appeal, four of the Justices asked the Respondent’s attorney nearly all of the 
questions, most of them about the ambiguity of the language of the statutes under which Hubbard 
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Alabama Supreme Court, there were disagreements in interpretation, not only 
from the parties, but between the trial court and the Court of Criminal Appeals 
as well.104 

As will be discussed in the next two Sections, ethics laws should not leave 
much, if any, room for ambiguity.  If the general thesis is to be accepted that 
ethics laws exist to protect the general public, ambiguity can result in a serious 
negative effect on the public.105  For example, such ambiguity can subject public 
officials, their family members included in the law, and innocent members of 
the public to criminal liability because they may have no clear notice of whether 
they are violating a criminal statute.  In addition to problems for persons directly 
involved in an ethics dispute, ambiguity can lead to expensive litigation for the 
taxpayers, a lack of public confidence in whether the applicable officials or 
citizens are fairly accused, and a general distrust of public officials. 

IV. AFTER THOUGHTS OF EX PARTE HUBBARD 

Justice Tommy Bryan, in his concurring opinion, stated, “I must begin by 
noting that I have serious concerns about some of the language used in the 
current version of the Alabama Ethics Code . . . some of which I find to be 
inexplicably broad and somewhat confusing.”106  Justice Will Sellers in a strong 
dissenting opinion pointed out in a footnote that if the new ethics laws were 
“clear, concise, and unambiguous” it would not have taken the justices ten 
months to render a decision.107 

As mentioned above, the Alabama Supreme Court began with eleven 
charges to review.  After reviewing the statutes, the Court disagreed with the 
Alabama Court of Criminal Appeals’ interpretation of the statutory language on 
five of those charges and reversed those convictions.  Regarding the remaining 
six charges, the court took on the task to interpret what it believed was the plain 
meaning of the statutes. 

 
was charged. Oral Argument at 31:45–54:40, Ex parte Hubbard, 2020 WL 18145587 (No. 
1180047), (31:45- 54:40) (on file with authors). 

104. Hubbard v. State, No. CR-16-0012, 2018 WL 4079590, at *47, 153 (Ala. Crim. 
App. Aug. 27, 2018), aff’d in part, rev’d in part sub nom. Ex parte Hubbard, No. 1180047, 2020 
WL 1814587 (Ala. Apr. 10, 2020). 

105. See 22 C.J.S. Criminal Law: Substantive Principles § 1 (Mar. 2021), which states 
that: 

[s]ociety’s interest is not simply to convict the guilty, but to conduct fair trials designed 
to end in just judgments since the greatest crime of all in a civilized society is an unjust 
conviction. Where there are no common law crimes or the acts committed do not come 
within the scope thereof, such acts are not criminal unless declared so by statute. In such 
a situation, before one can be punished, his or her case must be plainly and unmistakably 
within a statute. There are no constructive criminal offenses, and the court cannot by 
construction make that a crime which is not so prohibited. 

Id. (footnotes omitted). 
106. Ex parte Hubbard, 2020 WL 1814587, at *26 (Bryan, J., concurring). 
107. Id. at *30, n.22 (Sellers, J., dissenting). 
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The Alabama Supreme Court did not enter the analysis of whether the 
conduct prohibited in the statutes was malum in se instead of malum prohibitum. 
The court determined that Hubbard’s related public policy arguments were a 
“matter for the legislature.”108  Furthermore, the court recognized that it did not 
have the power to change the statute:  

Our role as Justices is not to praise or question the wisdom of the 
Ethics Code or to reprove or excuse Hubbard’s behavior.  We must 
interpret and apply the law.  And every person accused of breaking 
the law—even one who had a hand in creating that law—is entitled 
to (and bound by) the same rules of legal interpretation.109 
The court acknowledged some of the probable unintended consequences 

of the statutes and what “surprises” the broad language could cause.110  For 
instance, nearly all of the legislators have employment, for which they receive 
compensation, outside of their legislative service, because the position is 
part-time.  Furthermore, the Court “recognize[d] that [its] interpretation of the 
statutory language could result in shutting out from the compensation exclusion 
some forms of private employment or advertising that might otherwise be 
assumed innocuous.”111  “We note, too, that criminalization of otherwise 
noncriminal conduct is the ordinary function of much criminal statutory law.”112 

Regarding the language of the ethics statute, Hubbard claimed that the law 
was too broadly applied, and that he stayed within the letter of the law.  He 
argued that the language, as interpreted by the State against him, violated his 
Constitutional rights because he did not have fair warning of how the language 
must be read.  He asserted throughout his criminal proceedings that the 
applicable ethics laws, of which he was the architect, did not apply to the 
conduct for which he was indicted. 

V. CONFLICTING INTERPRETATIONS OF WORDS AND PHRASES IN THE ETHICS 
STATUTE113 

The following Section explores some of the causes and effects of issues in 
legislative drafting.  In particular, the Section reviews problems that arose with 
some of the 2010 ethics laws because of their broadness and vagueness.  The 
aftereffects have included years of litigation on the issue, unnecessary ethics 
advisory opinions, and perpetual discussions on the efficacy of the bill.  Several 
 

108. Id. at *17. 
109. Id. at *21. 
110. Id. at *27–28. (Sellers, J., dissenting). See also id. at *14 (recognizing that the 

interpretation of the statutory language by the court might cause tension with public policy but that 
“any remedy lies with the legislature, not the courts”); see also Skilling v. United States, 561 U.S. 
358, 402–09, 130 S. Ct. 2896, 2927–31 (2010). 

111. Ex parte Hubbard, 2020 WL 1814587, at *14. 
112. Id. at *17 (citing Alabama ex rel. Black v. Southern Express Co., 75 So. 343, 349 

(1917)). 
113. Much of this Section contains personal legislative drafting experiences from 

co-author Mr. Ferris Stephens. 
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factors existed that created the tangled web that was the 2010 ethics laws.  This 
next Section highlights some of these factors involved in the drafting of the 
ethics legislation, as well as some examples of these drafting factors as they 
relate to other bills that have been passed in Alabama.  The Section concludes 
by suggesting some practical drafting measures, as well as remedies. 

A. Overview of Common Pitfalls in Drafting Laws 

As noted, there is broad consensus that the ethics language at issue here 
was drafted with enough ambiguity so that it allowed very different 
interpretations of the law.  The justices on the Alabama Supreme Court had 
differing views as seen in the majority opinion, concurring opinion and a 
dissenting opinion; those opinions differed in many respects from the opinion 
of the Alabama Court of Criminal Appeals, as well as the rulings of the trial 
court.  Further, public comments from the Ethics Commission officials differed 
from that of legislators and jurists; and, legislators within the Statehouse even 
warned of the broad language before the bill’s passage.114 

From an objective standpoint, one can argue that Speaker Mike Hubbard 
and other public officials who pushed the seven ethics bills through the 
legislature saw the bills as a success.  Most of the bills were hailed by policy 
makers and survived subsequent legal challenges.  However, the broad language 
of some of the bills and the Alabama Supreme Court’s interpretation of those 
bills eventually led to Hubbard’s conviction and time in prison. 

The Alabama Supreme Court recognized that once it determines the 
interpretation of the language of a law as written, regardless of the intent of the 
members of the legislature, and a jury makes a finding of guilt based on an 
accused’s conduct under those interpretations, an appellate court is without 
power to re-try the facts of the case.115  Based on accounts of what occurred that 
were recorded during the intense coverage of the passage of the 2010 ethics law, 
the legislature passed the laws in question under three risky conditions.  Any of 
these conditions, by itself, can cause a major problem in applying its impositions 
on large classes of persons or the public in general.  The following observations 
are not by any means a set of comprehensive rules on what is required to draft 
legislation.  Rather, these observations are what, in hindsight, fall under 
paradigmatic examples of circumstances and problems that can plague 
legislation. 

As a starting point, it is important to recognize what is stated in several 
state legislative drafting manuals: 

Legislative drafting requires more definite, more exacting qualities 
of language, and demands greater skill and composition than other 
writing . . . . Bill drafting must have the accuracy of engineering, for 

 
114. Kim Chandler, Ethics Reform in Alabama May Bring Change, AL.COM, 

https://www.al.com/spotnews/2010/12/ethics_reform_in_alabama_may_b.html (Dec. 19, 2020). 
115. Ex parte Hubbard, 2020 WL 1814587, at *17. 
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it is law engineering; it must have the detail and the consistency of 
architecture, for it is law architecture.116 

Dickerson further recognizes the potential for unforeseen contingencies: 
I think that it is . . . accurate to say that legislative drafting is the most 
difficult form of legal drafting.  The basic problems are the same, but 
legislative problems are technically more complicated and socially 
more important.  Middleton Beaman, Legislative Counsel for the 
House of Representatives went so far to say, on one occasion, that 
“. . . the number of contingencies that a lawyer has to guard against 
in the case of a will or contract, while sometimes they are very 
numerous, are mere flyspecks compared with the contingencies that 
must be considered in the case of a statute . . . .”117 
The three risky conditions and pitfalls to be discussed in Subsection B 

include the following: First, the legislature allowed impractical content in a bill 
to make a political statement.  Second, whether due to a rushed process or lack 
of in-depth research, the final form of the pertinent legislation contained 
difficult language to understand and interpret.  More fully mastering the subject 
of the bill may have avoided this result, which includes: (a) clearly identifying 
the problems to be solved by the bill, (b) referring to experts and administrators 
in other states with similar bills, as well as to any case law in those states, in 
order to inquire into crucial questions about those laws’ execution, and (c) doing 
the work, which never seems to end, to try to anticipate as many unintended 
consequences as possible.  Third, statutes which impose serious criminal 
penalties need a different and higher standard of scrutiny than other legislation.  
Below is a discussion of those issues.  Further, other examples of legislation are 
used to highlight issues in bill drafting.   

B. Exploring Specific Pitfalls in Legislative Drafting 

1. Using Overly Broad Content in a Bill to Make a Political Statement 

In the heat and momentum of a political movement, even a meritorious or 
urgent one, there always exists the risk of relegating the content and practicality 
of legislative language to the secondary desire to make a political statement.  
One major scandal after another, as described earlier, unmistakably exasperated 
the average Alabamian.  Predictions in political “science” cannot be said to be 
as predictable as the science of physics.  From an anecdotal perspective, 
however, a natural reaction to the severity of ethics abuses by many public 
officials in the state resulted in a commensurate severe reaction from the public.  
Tough ethics laws were a logical first step to change the “culture of corruption” 
experienced in state government.  Remember, Governor Riley perceived that 
 

116. See generally CHARLES P. NUTTING & REED DICKERSON, CASES & MATERIALS 
ON LEGISLATION (1978). 

117. Reed Dickerson, How to Write a Law, 31 NOTRE DAME L. REV. 14, 15 (1955) 
(citing Hearings Before the Joint Committee on the Organization of Congress, 79th Cong. 419 
(1945)). 
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there existed an “unmistakable momentum after the [2010] election and they 
must move fast because lobbyists and special interests already are working to 
deter lawmakers.”118  Riley’s perspicacity allowed him to recognize that a first 
giant step for the new party leadership in a new quadrennium of the legislature 
was to pass the “toughest ethics laws in the nation.”119 

The political winds did favor Riley and the new legislature, but it could be 
said the tempest unfortunately blew the sails into treacherous waters.  The 
public’s message was clear after the 2010 elections: the new legislature should 
pass tough ethics legislation that would prevent, deter, and catch future ethics 
violations.  To do this, the legislature quickly passed broad, tough new statutes 
aimed at those goals. In reality, the new lawmakers could have accomplished 
these goals with much more measured requirements in the bill, including a more 
specific description of what is proscribed and prescribed conduct. 

The Ethics Commission’s Executive Director at the time, while approving 
the idea of stronger ethics laws to replace the perceived weak status quo, later 
said that the Ethics Code’s broad language created unintended consequences.120  
Further, he noted that his agency would just have to govern the conduct of public 
officials and those they encounter by advisory opinions.  This vacuum caused 
by the broad language necessitated the Commission to issue advisory opinions 
that produced awkward results.  Examples include officially criminalizing a 
teacher’s conduct for accepting a Christmas gift of a ham or a turkey from their 
student; also, the director stated that it could well be criminal conduct for an 
otherwise law-abiding citizen to give a city councilman a soft drink while 
discussing the need for a new sidewalk.121  The legislature, recognizing some of 
these gaps, eventually passed minor amendments to fill them, including adding 
a new de minimis rule for certain items.122   

The point to be made is that the legislature in some instances decided that 
“toughest” meant “best.”  Many legislators’ goal to carry the label “tough” 
overrode the more important task of drafting ethics legislation that was effective 
and workable.  Furthermore, in drafting this type of language, at least the 
language which is the subject of this Article, the legislature also equated 
toughest with broadest and most sweeping.  It did not appear that a great deal 
of contemplation was put into how this portion of the ethics bill would be 
executed.123  This resulted in an unnecessarily restrictive law with harsh 
penalties, even against those who were otherwise law-abiding citizens.  In 
capitalizing on the political momentum, the Republican majority, with a 

 
118. Kitchen & Ricks, supra note 42. 
119. Id. 
120. Rawls, supra note 51. 
121. Id. 
122. See H.R. 466, 2012 Leg., Reg. Sess. (Ala. 2012). 
123. Even though the Ethics Code of 2010 required that the Ethics Commission 

promulgate regulations to provide instruction on how the law should be applied, no regulations were 
promulgated until 2015. See ALA. CODE §§ 36-25-4 (a) (11) & 36-25-4 (b) (11) (1975). 
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compelling, almost irresistible political opportunity, made its political statement 
but without fully considering all of the long-term consequences. 

Speaker Hubbard, again one of the champions of the ethics legislation, 
obviously knew the language of the laws.  He stated he did not believe his later 
conduct had been criminalized, claiming in and out of court that political rivals 
irresponsibly used the language of the law to ruin his chances for higher office.  
He also argued throughout his criminal proceedings that he had a willingness to 
comply with the laws and relied on informal requests from the Ethics 
Commission, which led him to believe his conduct was lawful.124  Whether one 
believes Hubbard’s averments, or instead believes that he merely took a chance 
on not getting caught and lost, it is clear the atmosphere and momentum 
surrounding the ethics legislation ensnared bill drafters, policy makers, and 
legislators.  The idea that the time was right for ethics reform clearly played a 
role in the manner and procedures of the passage of the legislation.  Only after 
passing the bill did legislators come to realize that this new legislative language 
lacked the proper specificity to protect against some classes of officials being 
unnecessarily, or unintentionally, caught in their web. 

A healthy competition between parties or ambitious office holders can be 
a good thing.  That competition can become risky business when the 
competition in the legislative process becomes overheated. Specifically, the 
desire to have the strongest bill, or at least a stronger bill than one’s rival, can 
put the ultimate consequences of a piece of legislation as a second priority.  This 
can sometimes be seen happening in legislative bodies on all levels, federal, 
state, and municipal. 

A clear example of legislation losing focus because of political 
considerations stems from the drafting of Alabama’s first comprehensive elder 
abuse legislation.  For decades, elder abuse across the country, including in 
Alabama, was a hidden problem that sorely needed addressing outside of the 
traditional remedies and prevention methods in civil and criminal laws. 

The Democratic Attorney General of Alabama requested that an elder 
abuse law be drafted for Alabama and a model bill from the National 
Association of Attorneys General was used as a template.  The Attorney General 
and the Governor at the time were political opponents from different parties.  
Thus, when a legislator introduced the Attorney General’s bill, the Governor 
enlisted his welfare agency to draft a rival bill.  It quickly became apparent that 
the Governor’s rival bill would more likely pass because of political 
considerations.  The Governor’s bill, however, was not comprehensively written 
to accomplish most effectively the goals of protecting the elderly and the 
handicapped from physical harm, neglect, and exploitation.  The initial draft of 
the Governor’s legislation also failed to effectively hold nursing home operators 
responsible for injuries and deaths of patients. 

 
124. Ex parte Hubbard, No. 1180047, 2020 WL 1814587, at *30 (Ala. Apr. 10, 2020) 

(Sellers, J., dissenting) (“Hubbard regularly and routinely contacted the Alabama Ethics 
Commission to establish and maintain his compliance with the Ethics Code.”). The Director of the 
Ethics Commission disputed some of Hubbard’s claims. 



2021] UNWEAVING  HUBBARD’S  WEB 571 

 

Both legislative sponsors wanted an expert on the subject to help to make 
their bill “stronger” with more severe penalties than their rival sponsor.  This 
otherwise healthy competition between the legislators, that is to make their bill 
better than their rival’s, took on a more personal competition.  Both legislators 
were advised to avoid going overboard, as it was becoming obvious that politics 
was becoming more important than the purpose and practical effects of the bills.  
The bill drafters ultimately added such harsh provisions for violators that the 
immensely powerful Nursing Home Association, who claimed it was in favor 
of reform, used its influence behind the scenes to gut what was an important 
reporting requirement of the legislation.  The new and highly praised legislation 
did pass, with both sides claiming their political points, but the focus on the 
protection of the elderly seemed to have gotten lost. 

Another recent example of legislation that involved political 
considerations was Alabama’s 2011 immigration bill.  The content of the 
legislation unnecessarily became secondary to the political focus of being 
tougher than one’s rival.  Observers watched both houses of the legislature make 
numerous changes during the legislative process.  A handful of legislators 
competed against one another to draft the toughest immigration legislation.  In 
each chamber sat a chief legislative sponsor.  Each time one sponsor would 
propose changes, the rival sponsor would add amendments that were meant to 
be stronger.  Eventually, after multiple exchanges, major sections of the bills 
became nearly untenable. 

One of the sponsors informally was contacted and was told of some 
specific concerns.  The point was raised that he and many others have worked, 
throughout their careers, to promote and protect the family unit and marriage; 
however, the prohibition of any type of license for an immigrant illegally in the 
country would outlaw marriage to thousands.  He was also reminded of the 
discussions that occurred when the legislature was considering the State’s 
successful welfare provisions.  During the welfare discussions, data 
demonstrated that greatly increased numbers of children born out of wedlock, 
among other costs, costs the State hundreds of millions of dollars in welfare 
payments.  It was also brought to his attention that his bill’s provisions to 
prohibit undocumented immigrants from using public health clinics appeared to 
violate federal regulations.  Further, prohibiting this use of the clinics could 
cause mildly sick children to get sicker; and it would result in allowing 
unchecked disease to spread among the general population.  Because those who 
crossed the border outside of normal channels were not tested for diseases, 
health clinics were the default substitute safeguard for citizens who would 
encounter the immigrants in restaurants, rest rooms, swimming pools, etc.  He 
did not commit to anything, but the next version of his bill did incorporate those 
suggested changes.  Generally, however, the political considerations took over, 
and the bills became so overreaching that some of the sections reached the 
unconstitutional stage. 

The Republican Attorney General, who regularly made it known that his 
office was always open to provide legal advice on legislative matters, and who 
was generally in favor of substantive immigration reform, was left with 
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defending the unnecessarily tough statutes that passed.125  In response, local 
federal courts enjoined enforcement of portions of the bill, which the courts 
deemed unconstitutional.126  Primarily political motivations appeared to make 
an afterthought the goal of crafting practical legislative language.  

2. Working to Master the Effects of a Bill 

After Mike Hubbard’s remaining six convictions were upheld, leaders 
from all three branches of government commented that many parts of the ethics 
legislation passed in 2010 were not drafted so that public officials could easily 
determine if or how the laws applied to them.  Justices on the Alabama Supreme 
Court, in the various opinions related to affirming the convictions, expressed 
some of these views.  The provisions of the legislation were described, along 
with other like descriptions, as “confusing,” “unclear,” without “clarity,” 
“ambiguous,” and “flawed.”127 

Even though quickly passed bills may be well-drafted bills, the problems 
with the pertinent ethics legislation may have been due to a rushed process or 
amendments that lacked in-depth research.  More fully mastering what the bill 
was intended to accomplish may have avoided this result.  For example, 
Governor Riley had prepared legislation with specific goals and language, but 
as the Associated Press reported, “[the] legislature rewrote Riley’s ethics 
legislation dramatically and rushed it through on the last day of the special 
session without the Ethics Commission having time to review it before the final 
vote.”128  When Jim Sumner, the former Director of the Ethics Commission, 
testified at Hubbard’s trial about the unclear meaning or intent of particular 
phrases in the 2010 ethics legislation, he stated, “I’m a little bit hesitant . . . to 

 
125. Beason-Hammon Alabama Taxpayer and Citizen Protection Act, H.B. 56, 2011 

Leg. Sess. (Ala. 2011). 
126. Id.; Brian Lawson, Judge Halts Parts of Immigration Law – Much of the 

Far-Reaching Law Goes into Effect Today, BIRMINGHAM NEWS, Sept. 29, 2011, at 1-A; Brian 
Lawson, Immigration Law Parts Blocked, BIRMINGHAM NEWS, Oct. 15, 2011, at 1-A. The Alabama 
Attorney General, in a letter to legislative leaders, made suggestions for amending the immigration 
bill that passed, including repealing some sections and clarifying others. Gustavo Valdes, Alabama 
AG Makes Revision Suggestions for Immigration Law, CNN, 
https://www.cnn.com/2011/12/06/us/alabama-immigration-law/index.html (Dec. 7, 2011, 5:30 
AM). 

127. Ex parte Hubbard, No. 1180047, 2020 WL 1814587, at * 80 (Bryan, J., 
concurring) (Ala. Apr. 10, 2020); Id. at 97 (Sellers, J., dissenting); Alabama Supreme Court 
Reverses Five of 11 Convictions Against Former House Speaker Mike Hubbard, ALA. NEWS 
NETWORK, https://www.alabamanews.net/2020/04/10/alabama-supreme-court-reverses-five-of-
11-convictions-against-former-house-speaker-mike-hubbard/ (April 10, 2020) (Statement of 
Alabama House Speaker Mac McCutcheon). 

128. Rawls, supra note 7, at 1; See Article by Edward Hosp, a practicing attorney 
specializing in the areas of government affairs, and adjunct professor teaching government ethics 
and election law, Edward A. Hosp, The 2010 Changes to Alabama’s Ethics Law, 72 ALA. LAW. 126 
(2011) (noting that “[t]o say that there is significant confusion and disagreement over what the new 
laws actually did would be an understatement”). 
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say this, but the—the legislator who offered this was brand new.  And it was a 
late-night discussion in the legislature.”129 

Some examples of practices to include in the drafting methodology to help 
avoid this type of problem are below, which are not meant to be all-inclusive.  
Of note, it is unknown whether the Alabama Ethics Code that was passed in 
2010 was drafted using some of the guiding principles below.  Regardless, 
future legislators would benefit in considering these points, as they are helpful 
for ensuring the intent of legislation is successfully carried forward. 
Specifically, legislators should: (a) identify, specifically, what goal or goals are 
to be accomplished; (b) use the experience of others similarly situated to 
investigate how one may succeed in accomplishing the goals that are identified; 
and, (c) adequately analyze the potential for unintended consequences. 

a. Identifying the goals 

Sometimes goals which can be solved by way of legislation or regulation 
appear obvious because the problem faced is obvious.  Because bills will not be 
introduced without a sponsor, especially one who believes the legislation is a 
priority, getting input in detail from that legislative sponsor is one source of 
identifying a bill’s goals.  Legislators will often go to their own lawyer for ideas.  
There are usually lawyers on the legislative staff, who are true experts in 
“putting pen to paper” and who have a stack of requests from legislators to draft 
one or more of their bills. As can be expected, because of the multiple requests, 
the lawyers have limited time especially leading up to and at the beginning of a 
legislative session.  Some bills simply need a long time to prepare, especially if 
the legislation is meant to be the “best”; is innovative, in that no other states 
have it; or the legislative sponsor intends for it to be a model for the nation.  The 
welfare reform measure referenced above, which was considered one of the top 
success stories in the United States, did not initially go through the normal 
legislative drafting service.  The initial legislative sponsor was willing to pay 
for a lawyer to research the subject outside of normal channels, and he knew 
this policy work would last for several months.  In another example, the 
Governor’s Office expended funds to specially compose the education reform 
bill referenced above.  That education reform bill decisively changed the 
education system in the State, but the legislation required many hours of 
research apart from the normal State Legislative Reference Service channels.   

This may sound a bit unusual, but if the problem that needs solving by 
legislation involves a state agency to carry out the reform, often it is best not to 
start with personnel in that agency.  They may not even believe there is a 
problem.  Alternatively, they may not want to discuss systemic problems lest 
the discussion may be perceived as a way to draw attention to poor results in 
that agency.  For instance, at one time Alabama’s performance in education 
across the board was regularly forty-ninth out of fifty states.  To discuss this 
problem was largely pointless because agency heads from the top down in the 
Department of Education, and even those on most state and locally elected 
 

129. Transcript of Record at 108, State v. Hubbard, CC-2014-565 (Ala. Cir. Ct. 2015). 
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education boards, refused to acknowledge there was a problem.  Many refused 
to discuss the lagging education standards, despite low test score statistics, 
dropout rates, and other empirical data.  After the time was spent to research, 
pass and implement education reform methods that had worked in other model 
states, this effort resulted in Alabama rising to the mid-twenties range out of 
fifty in several categories.  In other areas, Alabama propelled near the top.130 

Similarly, when identifying goals for welfare reform in the mid-1990s, 
those who sought to reform the system observed that the average employee in 
the state’s large welfare agency seemed not to mind that one out of eight citizens 
was not financially independent and received welfare.  Agencies appeared less 
inclined to look for long-term solutions in order to help recipients eventually 
not need welfare; also, many did not see the goal of reducing costs to the 
taxpayers as important.  Only because the Governor put a determined agency 
head in place and laid out specific goals, was a workable welfare-to-work plan 
developed and implemented by way of legislation and state regulations; this in 
turn resulted in Alabama quickly becoming one of the top five success stories 
in the United States.131 

b. Using the Experience of Success Stories 

After identifying the targeted goals and changes sought, a next step is to 
review the state’s applicable statutes, regulations, procedural rules, pertinent 
federal and state case law, attorney general opinions and pertinent agency 
opinions, to be sure of the status quo in the state.  To achieve the maximum 
benefit for true comprehensive reform, it is often very helpful to read the laws 
in other states that have success stories.  An added benefit of researching success 
stories and model legislation is that other systems may have implemented ideas 
or anticipated issues that a drafter of legislation has not yet contemplated. 

A bill drafter should also not shy away from asking questions of agency 
heads who implement successful legislation in those other states.  While the task 
can be time-consuming, it is important to talk to agency heads who are 
“on-the-ground” executing the pertinent state’s legislation.  Furthermore, 
asking questions regarding day-to-day operations and unintended consequences 
can help inform bill drafters on what possible changes and amendments would 
be helpful in their own state.  A common question that provides valuable 
 

130. See, e.g., Shyra Sherfield, Alabama’s Pre-K Program Ranked Highest Quality in 
the Nation, WAFF 48, https://www.waff.com/2019/04/17/alabamas-pre-k-program-ranked-
highest-quality-nation/ (Apr. 17, 2019 3:03 PM). 

131. See, e.g., Richard Wexler, Alabama Child Welfare Reforms Hold Lessons for 
Everyone – but Especially, at the Moment, Oregon, Iowa and Indiana, SOC. JUST. SOLUTIONS, (Apr. 
2, 2018), http://www.socialjusticesolutions.org/2018/04/02/alabama-child-welfare-reforms-hold-
lessons-everyone-especially-moment-oregon-iowa-indiana/. See also Mike Cason, Governor, 
Sessions Hail Welfare Reform Success, MONTGOMERY ADVERTISER, Nov. 15, 1997, at 11A. 
Incidentally, input was received from the Alabama Department of Human Resources’ (Alabama’s 
welfare agency) supervisors that many caseworkers opposed or were apprehensive about the reform, 
but when they were required to implement their new welfare-to-work regulations, many 
caseworkers became enthusiastic about them as they saw their clients become independent. 
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information is to ask the agency head if he or she would change anything.  
Because these directors’ programs are successful, they are normally enthusiastic 
about sharing their stories and are usually candid about what needs to be 
changed. 

When the first drafts of Alabama’s choice in education law were 
formulated, the drafts included student tuition organizations (STOs), which 
were then a cutting-edge concept.  STOs allow taxpayers to receive a tax credit 
if they contribute to special STO nonprofits, which in turn provide scholarships 
to students in failing schools or whose families are below a certain income level, 
so that the students can afford to attend a nonpublic school.  The agency 
directors of the success stories of Florida, Pennsylvania, and Arizona were 
passionate about the success of their programs and were glad to provide 
valuable suggestions about what worked. 

Earlier in Alabama, the same methods of gathering information were 
employed to discover what worked in welfare reform from states which had 
obtained waivers from the federal government to pursue innovative programs 
outside the restrictions of federal law.  Also, as part of that research, it was 
immensely helpful to travel personally to counties within the state which were 
successful in helping get welfare recipients from welfare to work.  The 
legislative sponsors of the welfare bills joined a small group to interview local 
welfare agency administrators, as well as church, civic, and local business 
leaders who were assisting locally with this process.  The small group also 
interviewed former welfare recipients who had found employment and 
eventually came off welfare.  One question posed to those individuals was: 
What were your greatest obstacles to getting off welfare and getting a job?  
Their answers were surprising to many in the process of drafting the legislation.  
After these fact-finding missions, the legislative measures were drafted to apply 
to the demographics of the state.  The legislation included some innovative parts 
of model legislation, and new, tailored provisions for Alabama as well.  The 
changes were generally accepted by the legislative sponsors and the Governor. 

c. Spending the Time and Effort to Consider and Avoid Unintended 
Consequences 

As noted above, it is worth the time to ask those who enforce and carry 
out policies created by statutes in model states about the problems they had in 
carrying out their policies and to solicit any suggestions from them to help avoid 
those problems.  By far, the work of trying to anticipate unintended 
consequences is the most challenging part of drafting any legislation.  This is 
because the burden is on the drafter to appreciate fully and review carefully 
what injustices may possibly be forced upon hundreds of thousands of people.  
Sometimes taking the effort to sit down with one or more like-minded people, 
as well as genuinely motivated people who do not hold one’s same opinions, to 
discuss possible unintended scenarios, is productive.  Minimizing unintended 
consequences ultimately comes down to taking the time to imagine worst-case 
scenarios, and if and how to modify a bill to avoid inadvertently victimizing 
someone that should not be coming under a bill’s purview. 
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It would be difficult to guess whether, when passing the new Ethics Code, 
the legislature intended to disallow some forms of private employment for 
legislators and other part-time public officials and employees.  As illustrated 
above, the majority opinion of the Alabama Supreme Court recognized in 
Hubbard’s case that the statute provided that a legislator’s compensation from 
his employment outside the legislature “must be provided solely for reasons 
unrelated to the official’s or employee’s public service.”  Furthermore, the court 
recognized that its interpretation of the statutory language, “could result in 
shutting out from the compensation exclusion some forms of private 
employment or advertising that might otherwise be assumed innocuous.”132  
Thus, even though the court recognized the applicable legislation very well may 
have resulted in unintended consequences, the court also recognized that it is 
not in the position to change legislation from the bench, irrespective of possible 
problems.  Any remedies lie with the legislature, which needed to review 
unintended consequences before passage of the law. 

It appears that a myriad of problems would have been headed off if more 
time had been spent analyzing the applicable ethics legislation for worst case 
scenarios.  This would include, for example, reviewing scenarios for public 
officials, who also receive compensation from private employment.  The 
legislature could also have reviewed consequences for other classes of persons 
who are brought in by the new statutes, such as the public officials’ close family 
members and those with whom they do business.  

3. Laws with a Severe Criminal Penalty Should Be Drafted with a Higher 
Degree of Scrutiny 

Unintended consequences reach a new level when a severe criminal 
penalty is involved.  The flexibility that can be absorbed in other types of 
legislation is not present with criminal laws because obviously they almost 
always can subject one to a jail sentence.  Hence, the drafter does not have the 
luxury of making even seemingly minor mistakes because criminal laws can 
subject possibly serious consequences upon large groups of people. 

Even if a defendant is ultimately correct in his assertion that a statute does 
not apply to his conduct, an ambiguous statute can still lead to an individual 
facing charges, indictment, arrest, and the fear of lengthy imprisonment 
hovering over him.  Further, even if a trial or appellate court ultimately agrees 
with the defendant’s interpretation, there still exists the damage to a person’s 
reputation, legal costs, and he may lose his livelihood or face bankruptcy.  For 
an elected public official who is charged but is ultimately determined not to be 
guilty, the real lasting damage may still stem from merely being charged or 
indicted. 

If the defendant guesses wrong in interpreting a criminal statute, and is 
found or pleads guilty, the consequences can be severe.  Even if a tribunal does 
not impose a jail sentence, an individual can be subject to imposed fines, costs, 
restitution, or incur a temporary loss of freedom because of imposed reporting 
 

132. Ex parte Hubbard, 2020 WL 1814587, at *14. 
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requirements, which the trial judge may require as a condition for granting 
probation.133  Worst case scenarios from the initial 2010 ethics changes include 
a schoolteacher who may have received a ham or like gift from her student, and 
then trembled at the thought of receiving a penalty.  The advisory opinion from 
the Alabama Ethics Commission showed this type of possibility was not merely 
an academic argument, but a real result looming from the statute.  

Furthermore, the only sure way to test the validity of a criminal law, in 
most cases, is to violate it.  As the majority opinion intimates, criminal conduct 
as defined in a statute generally does not have to be malum in se: 

Hubbard posits various hypothetical scenarios in which he argues 
that, under our plain-language reading, § 36-25-5(a) would 
criminalize otherwise innocent conduct.  To the extent that the plain 
meaning of the statute may be at odds with Hubbard’s view of public 
policy, that is a matter for the legislature; this Court is without power 
to change the statute.  See Ex parte Hicks, 153 So. 3d 53, 63 (Ala. 
2014).  We note, too, that criminalization of otherwise noncriminal 
conduct is the ordinary function of much criminal statutory law. Cf. 
State v. Southern Express Co., 200 Ala. 31, 37, 75 So. 343 (1917) 
(“[T]he state [has power] to create and define as a crime the mere 
doing of an act which but for the statute would be innocent of 
offense.”).  This kind of criminalization would at least not be 
unexpected from an Ethics Code that was designed to thwart 
corruption with prophylactic measures.134 
Because, among other things, a loss of freedom is involved in a criminal 

statute, there is a higher scrutiny that an appellate court requires for the language 
in the statute: 

In Castillo v. United States, 530 U.S. 120, 131 (2000), the United 
States Supreme Court discussed ambiguous statutes and cited 
approvingly Staples v. United States, 511 U.S. 600, 619 n.17 (1994), 
stating that the rule of lenity requires that “ambiguous criminal 
statute[s] . . . be construed in favor of the accused.”  In Ex parte 
Bertram, 884 So. 2d 889, 892 (Ala.2003), this Court adopted that 
principle, agreeing that any ambiguity in a criminal statute must be 
construed against the State and in favor of the defendant; to do 
otherwise is “contrary to the traditional, well-settled rules of 
statutory construction.”  The laws should not be used to remove 
political leaders merely because their leadership is abrasive or 
strident.  Even public officials accused of criminal activity are 

 
133. Of note, it is not the co-authors’ contention that certain criminal penalties are 

unnecessary or problematic; rather, that overly-broad or ambiguous language can result in multiple 
interpretations of laws that carry severe criminal penalties. Thus, criminal penalties may be imposed 
on individuals who may or may not have moral culpability. 

134. Ex parte Hubbard, 2020 WL 1814587, at *17. 
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presumed innocent, and the burden is on the State to prove guilt 
beyond a reasonable doubt.135 
However, once an appellate court determines as a matter of law that the 

language in a criminal statute does apply to the type of conduct for which an 
accused is charged, the standard to affirm a conviction based on the sufficiency 
of the evidence to convict is very low.  As the Alabama Supreme Court 
recognized, “[i]n reviewing the sufficiency of the evidence, we determine 
whether, at the time the motion for a judgment of acquittal was made, the 
evidence supported a reasonable inference of guilt, viewing the evidence in the 
light most favorable to the State.”136 

When evaluating the type of risk conditions discussed above, if Mike 
Hubbard’s version of circumstances were to be assumed, then a “perfect storm,” 
if you will, of circumstances combined against him, as they relate to the specific 
statutes under which he was convicted and sentenced, namely: (1) the making 
of a political statement which dominated the process unnecessarily, having 
caused the language of those statutes to be overreaching: (2) some of the 
toughest and broadest laws in the country, which were formerly noncriminal, 
were imposed on public officials’ conduct; hence there was limited knowledge 
or experience to draw from other states, resulting in unintended consequences, 
and (3) Hubbard incorrectly believed he was staying within these statutes’ 
bounds, which resulted in severe criminal penalties being imposed on him. 

As stated in his oral arguments before the Alabama Supreme Court, the 
prosecutor (as Respondent) believed the language was objectively plain.  
Further, if Hubbard had the least bit of doubt he was possibly violating a 
criminal statute, then Hubbard should not have chosen “to ask forgiveness, 
rather than asking permission”137  Again, even though Hubbard’s position was 
correct on seventeen of the original twenty-three counts, he still received a 
severe criminal penalty. 

 
135. Ex parte Hubbard, 2020 WL 1814587, at *30 (Sellers, J., dissenting). See also 

Woodis v. Westark Cmty. Coll., 160 F.3d 435, 438 (8th Cir.1998), (Stating that “[t]he 
void-for-vagueness doctrine is embodied in the due process clauses of the fifth and fourteenth 
amendments”). A vague statute or regulation violates the Constitution if it fails (1) to define the 
offense with sufficient definiteness that ordinary people can understand what conduct is prohibited 
and (2) to establish standards to permit enforcement of the law in a non-arbitrary, 
non-discriminatory manner. Id.  

In a facial vagueness challenge, an enactment reaching a substantial amount of 
constitutionally protected conduct may withstand constitutional scrutiny only if it 
incorporates a high level of definiteness. An enactment imposing criminal sanctions or 
implicating constitutionally protected rights demands more definiteness than one which 
regulates the economic behavior of businesses . . . . 

Id. (citations omitted). 
136. Ex parte Hubbard, 2020 WL 1814587, at *7 (citing Ex parte Burton, 783 So. 2d 

887, 890–91 (Ala. 2000)). 
137. Oral Argument at 33:39, Ex parte Hubbard, 2020 WL 1814587 (No. 1180047) 

(on file with authors) (respondent’s attorney’s statements during oral argument before the Alabama 
Supreme Court). 
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VI. THE SEVEN VIRTUES OF LEGISLATIVE DRAFTING 

As has been recognized, parties, commentators, judges, and policy-makers 
found the ethics legislation was written too broadly.  This subjected the laws to 
possible multiple interpretations.  As analyzed above, bill drafting should be 
very deliberative.  Intertwined with the drafting process are often political 
movements, party and individual rivalries, and pressure from special interest 
groups.  These realities can compromise the merits of what would otherwise be 
effective legislation.  

From the analysis and examples discussed above, are a suggested list of 
seven good habits or virtues.  The Seven Virtues are divided into two categories: 
Procedural and Substantive.  The Procedural Virtues offer suggestions on the 
manners by which lawmakers should approach bill drafting.  The Substantive 
Virtues cover the meat of legislation, that is, what conduct should be covered, 
who needs regulation, etc. 

A. Process Virtues 

1. First, if You don’t Have Time to Do It Right the First Time, When Will 
You Have Time to Do It Right the Second Time? 

As can be seen, Speaker Hubbard’s web caused quite a few difficulties 
after the Governor signed the bill into law.  Not only did it embroil the Speaker 
in a four-year-long legal saga (not counting appeals), but the Ethics Commission 
issued various ethics opinions to try to clarify terms in the bill.  The then-Ethics 
Director, after a few months, recanted his initial unqualified praise for the bill 
and asserted that he wished the Legislature had made the Ethics Code “tighter.”  
These court battles, the clarifying advisory opinions and the clean-up 
amendments cost taxpayers time and money.  They also created an 
immeasurable amount of uncertainty and anxiety on behalf of state employees 
and citizens.  What seems obvious is the crafting of legislation deserves real 
focus, and, if it includes new ideas, adequate time for drafting and research.  As 
has been noted in news reports and other sources, the Governor had already 
prepared well-thought-out recommendations that were changed during the 
effort to complete the legislative package in a special session, as Christmas was 
approaching.  Political strategy for passing a bill can vary and many a good bill 
has been passed quickly.  However, not giving the proper attention to the 
practical application of a bill, particularly one that affects the general population 
and imposes criminal penalties, can have dire effects.  Taking the time to discuss 
legislation, listen to opponents and proponents of bills, and being deliberate 
with language, may help mitigate unintended consequences and fashion 
efficacious laws.  Here, the ethics law was criticized by its very writers only 
after it was too late for them.  If bill drafters had not been in too much of a hurry 
and taken more time in the drafting process, one has to ask: Would the State’s 
journey the last ten years have been dramatically different?  
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2. Second, Not Everyone Has to Be a Chef: You Can Use Someone Else’s 
Recipes 

Of course, Alabama is not the first state to pass ethics legislation, and 
hopefully remedial ethics reform to address the language in the laws discussed 
above will be taken up in Alabama.  Because other states regularly pass and 
apply ethics laws, they can be a rich resource to indicate what works well, and 
also for learning what problems arise in those states.138  This type of research 
encompasses not only reading legislation from other states and taking the 
language at its face value.  Policy makers can be immensely informed by 
looking deeper at how courts interpret the statutes, at the types of conduct that 
became punishable under the laws, and how legislators made any subsequent 
reforms.  Alabama needs its own version of ethics laws, to be sure, as it is a 
unique sibling in our great nation’s family; however, Alabama and other states 
can learn from prior experiences, as well as from its own citizens’ culture, as to 
what the public’s expectations are for its public officials.   

Importantly, the Ethics Clarification Commission notes that it did perform 
a review of other states’ ethics legislation and procedures.  Furthermore, the 
Commission cites a First Circuit decision.139  This is certainly a good start.  
When legislators next introduce ethics legislation, hopefully in the near future, 
its members and analysts should go even further and take a comprehensive look 
at notable court cases, and what the effects of those outcomes have on any 
changes Alabama may consider. 

3. Third, the Best Tangoes Have Two Sides: Bipartisanship Helps 

Alabama ethics reform was passed in Republican-dominated chambers.  
Democratic leaders in the House immediately announced their displeasure and 
concern.  State Representative John Rogers, predicted that bills were not going 
to change one thing140 while another Democrat, Representative Marcel Black, 
argued that the bill was “too vague” and voted against it.141 

Legislation does benefit from bipartisan input, even though the minority 
party has little-to-no chance of changing the results of the vote on the 
legislation.  There is a familiar saying that “if you do not know your opponent’s 
argument, you do not know your own very well.”  With the spirit of 
accomplishing the greatest good for the greatest number, United States 
legislative history has often had great moments of bipartisanship.  In 1945, 
 

138. See, e.g., State Ethics Commissions: Powers and Duties, National Conference of 
State Legislatures, (last visited Apr. 13, 2021), https://www.ncsl.org/research/ethics/50-state-chart-
state-ethics-commissions-powers-a.aspx (noting how different states handle ethics commissions 
and offices). 

139. ALA. CODE OF ETHICS CLARIFICATION AND REFORM COMMISSION, supra note 
17, at 58. 

140. Kim Chandler, Ethics Reform in Alabama May Bring Change, AL.COM, 
https://www.al.com/spotnews/2010/12/ethics_reform_in_alabama_may_b.html (last visited Mar. 
28, 2019). 

141. Id. 
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Democratic President Truman nominated a Republican Senator to fill a 
Supreme Court seat as an “olive branch to Congressional Republicans . . . .”142  
Republican Senate Minority Leader Everett Dirksen rallied his Senate 
colleagues to help the Democratic leaders in the Senate stop a Democratic 
filibuster against a civil rights bill.143  More recently, following the 9/11 attacks, 
members from both parties gathered on the Capitol steps to sing “God Bless 
America.”144 

During the ethics legislation debate, some Democratic colleagues 
complained that some of the bills were excessive in their overreach into the 
private lives of legislators; at least for the sections of the bills discussed above—
which the High Court addressed—their concerns proved meritorious.  Even 
though this suggestion of bipartisanship seems increasingly idealistic in today’s 
world, and may be seen by some as nothing more than an academic cliché, it 
deserves repeating.  With leaders of both parties approaching a difficult issue 
with the proper motivations, nothing but good could come from these 
discussions, especially on the front end. 

B. Substantive Virtues 

1. First, David Beat Goliath: “Toughest” Does Not Always Mean “Best” 

In this legislation, as Speaker Hubbard often noted, the legislation was 
tough, sweeping, and resulted in great change for the State.  The bill would, and 
did, crack down on many unseemly practices being committed by public 
officials.  Most provisions in the seven bills that passed closed the many 
loopholes they intended to close.  However, in making parts of the bills “the 
toughest” by making the provisions in them the broadest, those provisions were 
ripe to enter, perhaps unnecessarily, the private lives of over 300,000 state 
employees and the people they encounter.145  Instead, in the context of ethics 
legislation, particularly when it comes to ethics reform that creates new crimes, 
the legislation should not have criminalized so much otherwise legal conduct of 
public officials as corrupt or illegal.  Indeed, the bill’s language initially covered 
both sharing a coke with a city council member when talking about government 
business and serious crimes such as bribery and kickbacks.  Each type of 
punishable conduct to be considered would be best analyzed on a step-by-step 
basis.  Hence, when a bill is “tough” as in the case of an ethics reform bill, the 
bill can easily capture acts which an average citizen would not consider morally 

 
142. History of Bipartisanship, BIPARTISAN POL’Y CTR., 

https://bipartisanpolicy.org/history-of-bipartisanship/ (last visited Mar. 14, 2020). 
143. Id. 
144. Id. 
145. The ethics-related bills passed in December 2010 covered a great number of 

subjects. As stated above, the legislative provisions addressed in this Section, and generally in this 
Article, are the ones under which Speaker Hubbard was convicted, and his convictions upheld in 
Ex parte Hubbard. 
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reprehensible.  The focus of the legislature, then, should not be on making laws 
“the toughest” so much, but “the best.” 

2. Second, the Bible isn’t the Longest Book but It Has Saved the Most 
People: Quality Over Quantity 

This substantive virtue is derivative of the first.  In the context of ethics 
reform bills, whether a bill’s impacts are greatly felt, whether they affect the 
most people, or whether they have the greatest number of prohibitions, is not 
what makes it the best possible version of a bill.  Rather, a bill’s clearly defined 
purpose and tailored solutions must be the forefront of policy-makers’ focus.  In 
Alabama, the 2010 newly-elected legislature wanted to tackle problems that its 
members witnessed for decades and which they identified as corrupt practices.  
This included the culture of the previous legislature, which produced the 
then-recent legislative-gambling-bill bribery scandal, as well as an even more 
widespread culture of corruption shown by the Junior College scandal.  Rather 
than writing bills which may arbitrarily encompass too much of what the 
Alabama Supreme Court called “innocuous” conduct,146 policy-makers should 
instead clearly enumerate its important goals and desires and deliberate possible 
solutions.  It is not essential that the solutions come in the form of many pages 
of all-encompassing ethics prohibitions.  Instead, well-thought-out goals, 
produced after much discussion, will achieve the desired results, preferably with 
succinct and easy to interpret language.   

3. Third, the Proscription Against the Speaker May Not Be Necessary for 
the School Teacher 

As aforementioned, some sections of the ethics bills were so broadly 
drafted, that in their coverage of public officials, the law proscribed students 
giving their public-school teachers routine Christmas gifts.  Did this type of 
prohibition really deter serious public corruption?  Do such proscriptions on 
schoolteachers, sanitation workers, or other state employees foster ethical 
values?  There could exist the odd instance of a teacher who gives a student a 
better grade if he or she gave them an expensive holiday gift.  However, because 
the probability and the temptation for abuse of office is so much lower for 
certain classes of public officials than others, the decision to impose the same 
sweeping prohibitions on all public officials is not the practical one.  This is 
based on perceived need and common experience. 

The Alabama Legislature, after the criminal provisions were 
unnecessarily, probably inadvertently, imposed on otherwise innocent and 
well-meaning citizens, saw it necessary to take an incremental step to clarify 
the statute.147  This is a prime example of a better approach to ethics reform: 
The amendment defines the impact on the citizens, the legislature narrowly 
 

146. Ex Parte Hubbard, 2020 WL 1814587, at *14. 
147. Rena Havner Philips, Alabama Legislature: Teachers Can Receive Gifts of $25 

or Less, AL.COM, https://www.al.com/live/2012/05/alabama_legislature_teachers_c.html (Jan. 14, 
2019). 
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crafted the proscribed action, and the law does not hurt or potentially criminalize 
a significant portion of the very people it intends to protect. 

4. Fourth, Putting Gas in Your Car Does not Help When You Have no 
Engine 

Furthermore, to use the example of the provision which inadvertently 
prevented schoolteachers from receiving gifts—suppose tomorrow Indiana 
passes a law that prevents all schoolteachers from receiving any gifts of any 
kind or value—that is, no more apples from the law school gunners, no more 
Thanksgiving turkeys or Christmas hams.  Would anyone in Indiana genuinely 
believe that his or her government now behaves more ethically?  The point is, 
particularly regarding an ethics bill that imposes criminal sanctions, policy 
makers need to solve and prevent specific present problems that are occurring 
or possible future problems that have a likelihood of occurring.  Now, this is not 
to say that all legislation should be reactionary; that is, first the Speaker of the 
House must behave corruptly and then legislation should be passed to address 
that corrupt conduct.  Rather, policy makers should determine potential or 
ongoing problems and work on preventing those issues.  Politicians accepting 
bribes is a problem.  Teachers accepting hams?  Doubtful. 

VII. RECOMMENDATIONS FOR ALABAMA 

Below are recommendations for the Yellowhammer State.  These are not 
“specific,” in the sense that they suggest that the State make one change over 
another.  Rather, these act as first steps to address present problems 
acknowledged or recognized by the courts, the Governor, current Speaker of the 
House, and others.  These suggestions also seek to keep in focus the original 
goals of the laws—which may be amended—that is to deter, prevent, and punish 
acts which foster a culture of public corruption.  

A. Annual Review Committee 

Because the legislature has at this juncture left the ethics laws largely 
unfixed, a good first step would be for the legislature to codify the formation of 
a new public ethics review committee.  This committee would be separate from 
the Alabama Ethics Commission and different from the Code of Ethics 
Clarification and Reform Commission.  In forming the committee, it is 
suggested that the legislature consider the Virtues in Part VI. 

The Review Committee should, primarily, work to review ethics 
legislation that is adopted and amended by the state legislature, as well as the 
advisory opinions from the Ethics Commission.  The Committee, meeting 
regularly, should take note of consequences of any changes to Alabama’s ethics 
laws, and research how the changes affect individuals across the State. 

The Committee should, from its inception, be bipartisan and 
representative of the State’s population.  Furthermore, the Committee should 
include members of the public sector who may be affected by any new 
legislation.  Examples may include an educator in the state, a state-house staffer, 
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or city managers.  This Committee should also include members of the public 
who are attuned to the consequences of legislation, and the Committee should 
serve as a platform for voicing concerns with any proposed legislation. 

The Governor, as the appointing authority, may also consider ethicists, 
scholars, and professors.  While academic arguments can themselves create 
webs that are difficult to untangle, scholars who can help a group see the “big 
picture” can be a counterweight to the insight from members offering a localized 
view.  In addition, the scholars can be helpful in gathering and analyzing data 
that can help inform the Committee’s decisions. 

Law enforcement officials should have a place at the table; the Attorney 
General or his or her representative should be on the Review Committee 
because any legislation would be enforced primarily by the State’s top law 
enforcement officer.  He or she would be in the best position to know what will 
be difficult to enforce, and what law enforcement and the justice system sees as 
the most important related problems affecting the State. 

Finally, the Committee could benefit from perspectives of the private 
sector.  In Speaker Hubbard’s trial, consultants, investors, and lobbyists all 
became ensnared, but the Alabama Supreme Court ultimately determined that 
some provisions of the ethics laws that implicated them were subject to be 
interpreted as overly broad.  The business community should be allowed to 
advise on what it believes are or should be unethical practices.  One study 
suggests that where “government corruption is higher, companies use 
significantly more employees to get the same job done.”148  The business 
community deserves a seat because of its importance in protecting jobs, wages, 
and livelihoods.   

B. Review of Criminal Penalties 

The legislature should review the criminal penalties for violation of the 
Ethics Code.  For example, the Ethics Code provides for Class A misdemeanor 
penalties, which include a punishment for up to a year in jail and a fine of up to 
$6,000, for offenses in which the element of intent is not required.  As discussed 
above, there are a very large number of individuals who are subject to the Ethics 
Code.  Possible ambiguities within the current language create an uneasy 
climate for subjecting this large swath of otherwise innocent individuals to 
criminal penalties.   

Of note, the Ethics Clarification Commission discussed aspects of penalty 
reform.149  For example, Commissioner Albritton writes, “[t]he proposal would 
establish specific penalties for violations of the gift ban laws.  These penalties 
would maintain . . . felony punishment for intentional violations . . . . However, 

 
148. Marguerite Rigoglioso, Research: Corruption Causes Business Inefficiency, 

STAN. GRADUATE SCH. OF BUS. (Dec. 1, 2007), https://www.gsb.stanford.edu/insights/research-
corruption-causes-business-inefficiency. 

149. See generally Albritton, supra note 16, at 66. 
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certain unintentional offenses would be subject to civil fines for a first or second 
offense . . . .”150 

This type of proposal, which a bipartisan commission borne, continues to 
impose harsh penalties for flagrant and purposeful violations of one of the 
statutes.  The proposal, however, also recognizes that not all crimes are 
committed with the same mindset.151  While a discussion of mens rea falls 
outside the ambit of this Article, such a discussion fits well within the confines 
of the Ethics Clarification Committee.  This Article again recognizes the hard 
work of the Committee and recommends that the legislature introduce, discuss, 
and pass changes to the ethics laws that recognize that criminal penalties should 
appropriately comport with the actus reus and mens rea of the defendant. 

C. Inspector General 

Regardless of whether the former Speaker of the House meant to 
criminalize certain behavior only to intentionally violate his own tough rules, 
his actions and convictions are now part of what Alabama Governor Kay Ivey 
stated was an “unfortunate part of Alabama’s history” from which we should 
“move on.”152  However, the Governor went out of her way to say that she 
“support[ed] clarity on our State’s ethics laws to ensure those who want to abide 
by them may not be unfairly targeted.”153  The Governor’s aim should be 
supported because to this day the legality of an entire spectrum of conduct 
remains unclear, as discussed above.  As for the legislators, the duty to act rests 
on them because they can amend the laws now that they have seen how the 
appellate courts have interpreted those laws.  Yet the State is back at square one, 
and the all-encompassing statute in question still remains.  There is nothing to 
indicate that most of the legislators want to back off from having a tough ethics 
law, or even from having the “toughest” ethics law to expose corrupt practices.  
The consensus, however, seems to be that the applicable law is so broad as to 
be described by statewide officers as ambiguous, flawed, unclear, and 
impractical. 

As a stark example of this, at Hubbard’s trial, the former Executive 
Director of the Ethics Commission testified as an expert witness and stated that 
a public official violates the Ethics Code when that person uses for personal 

 
150. Id. at 65. 
151. It bears noting that Justice Bryan in his concurring opinion, included dicta in his 

opinion stating that, even though it was not an issue raised before the court in Hubbard’s case, that 
he would have liked to have addressed the issue of punishment, stating “[t]he length of Hubbard’s 
sentences, in comparison to his conduct, has been a concern since my initial consideration of this 
case.” Ex parte Hubbard, No. 1180047, 2020 WL 1814587, at *84 (Bryan, J., concurring). 

152. Staff Writer, What They’re Saying: Alabama Reacts to Ruling in Mike Hubbard 
Appeal, ALA. TODAY (Apr. 10, 2020), https://altoday.com/archives/33802-what-theyre-saying-
alabama-reacts-to-ruling-in-mike-hubbard-appeal. 

153. Id. 
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gain, the “mantle” of his or her office.154  The director admitted this “mantle” 
was an intangible concept.155  Regarding the office of legislator, it is meant to 
be that of a “citizen legislator,” and is by definition a part-time position.  The 
legislators are only allowed to meet in an annual regular session for up to 30 
days within a period of 105 calendar days.156  The former director testified that 
a legislator could be in violation of the ethics law if he sold vacuum cleaners for 
a living and had a customer in his district buy one of his vacuum cleaners 
because the customer knew he was a legislator.157  Hence, according to this 
expert’s interpretation, every legislator who has a business within the State 
could be potentially violating the State’s ethics law.  That is because the 
purchaser of services or products may include in their thought processes that 
they were making the purchase because of the “mantle” of the legislator’s office. 

Another example of this type of situation would be that of longtime State 
Senator and leader Dick Brewbaker, who also owns the well-established 
Brewbaker Motors, Inc., in Montgomery; when he served as legislator he was 
known as a person of the highest ethical reputation.158  He is seen on television 
advertising his company’s vehicles.  Each day that he is at his business, a 
prospective customer could possibly come into his office knowing Brewbaker 
served as a State Senator.  Similarly, a practicing lawyer who serves in the 
legislature will have clients; a client might hire him because he thinks highly of 
the legislator’s ability and reputation, and that may help him or her in court.  
Would this not violate the statute under the above interpretation?  Assuming 
this is the status quo, it makes it nearly impossible to be a state legislator and 
legally have another job.  If there should be an overzealous prosecutor in the 
future, the specter will always exist that he or she can indict nearly any state 
legislator who has a full-time job.  Hence, to be a legislator and be safe from 
prosecution, one arguably must be retired, be independently wealthy, or be one 
who does not make a living. 

Despite the fact that Alabama Supreme Court justices’ opinions in the 
Hubbard case made suggestions to the legislature that it revisit the Ethics Code 
to clarify the language in it;159 that other public officials have expressed the 
same concerns regarding how unmanageable and broad the Ethics Code is, 
including how such a broad law can be misused by state or local prosecutors; 
that the statute affects many thousands of people, including the legislators 
 

154. Transcript of Record at 112–14, State v. Hubbard, CC-2014-565 (Ala. Cir. Ct. 
2015). 

155. Id. 
156. See Opinion of the Justices, No. 317, 474 So. 2d 700, 704 (Ala. 1985). 
157. Transcript of Record at 115–16, State v. Hubbard, CC-2014-565 (Ala. Cir. Ct. 

2015). 
158. Brewbaker is now a retired legislator. 
159. See Hubbard v. State, No. CR-16-0012, 2018 WL 4079590, at *47 (Ala. Crim. 

App. Aug. 27, 2018), aff’d in part, rev’d in part sub nom. Ex parte Hubbard, No. 1180047, 2020 
WL 1814587 (Ala. Apr. 10, 2020) (in which the Alabama Court of Criminal Appeals “strongly 
encourage[d] the legislature to consider amending the law” to, among other things “more clearly 
explain several of the . . . 34 definitions embodied in § 36-25-1, Ala. Code 1975”). 
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themselves; and, that the present law results in making public service 
unnecessarily risky business on a daily basis because of having to apply an 
“intangible” standard, the law still remains as it was.  There are presently no 
substantive actions to address those specific problems.  Especially taking into 
account the expert testimony at Hubbard’s trial, the Ethics Code is presently as 
broad and hard to predict as it ever was, save for the conduct of the specific 
charges against Mike Hubbard which “stuck.” 

No public official, hopefully, gets up in the morning and asks: “How can 
I violate the ethics law today?”  Every civic-minded public official would more 
likely ask: “How can I comply with the ethics law?”  Even though the State 
Legislature within the Ethics Code commanded the Ethics Commission to give 
guidance to public officials by promulgating regulations, as most other agencies 
do, the Director of the Ethics Commission never initiated any such regulations 
from 2010–2014.160  As the Hubbard trial made abundantly clear, informal 
opinions and advice by the Ethics Commission do not bind the Ethics 
Commission and do not carry the weight of law.161  Furthermore, the current 
Director of the Ethics Commission has indicated that change needs to happen.162 

The overwhelming majority of legislators likely want effective ethics 
laws.  There is, however, an obvious abhorrence to attempt to be the legislator 
who proposes legislation which would be perceived as “weakening” the existing 
ethics laws.  Particularly close to election years, being branded as someone who 
is weak on ethics reform could inevitably be perceived as politically harmful.  
But, of course, so would being improvidently charged under the Act.  

Now, approaching the eleventh anniversary of the passage of this 
legislation, the ethics laws still hover over the legislators and stand ready to ruin 
the career and even the life of those who guess wrong as to whether they are 
violating the ethics law.  Especially those legislators whose non-public 
 

160. See ALA. CODE §§ 36-25-4 (a) (11) & (b) (11) (1975). 
161. The former Director of the Ethics Commission testified that Hubbard asked him 

for guidance by requesting informal ethics opinions, about thirty-two to thirty-four times, more than 
any other public official. Transcript of Record at 124–29, State v. Hubbard, CC 14-565 (Ala. Cir. 
Ct. 2015). This clarification that informal Ethics Commission opinions do not carry the weight of 
law and do not provide immunity protection to the public officials who request and receive them 
was implemented by regulation in 2015, Reg. 340-X-1-.04. Furthermore, formal written and 
published advisory opinions voted upon by members of the State Ethics Commission under Section 
36-25-4 of the Code of Alabama, are not practical for the legislators who need day-to-day guidance. 
To request one, using the example of the expert at Hubbard’s trial, of a vacuum cleaner salesman 
who encounters many potential customers, would require a regular invasion of a long list of his 
private dealings, to come before a Commission which may see its role as to interpret an already 
tough law in the toughest way possible, and may require a long wait for an advisory opinion. 

 
162. ALA. ETHICS COMM’N, CODE OF ETHICS CLARIFICATION AND REFORM 

COMMISSION: COMMISSION REPORT 5 (Mar. 2019), http://lsa.state.al.us/PDF/Other/CECRC/CEC
RC_Commission_Report.pdf#:~:text=The%20Code%20of%20Ethics%20Clarification%20and%2
0Reform%20Commission,establishing%20the%20Commission,%20the%20Legislature%20recog
nized%20that%20the. See Phillip Rawls, New State Ethics Law to Get Legislative Fix, 
MONTGOMERY ADVERTISER, Mar. 12, 2011, at 13. 
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employment transacts with members of the public who know they are legislators 
are especially vulnerable to becoming ensnared in the web of the Ethics Code. 

Something bold and outside the margins, perhaps even ahead of the 
margins, is needed to establish a strong ethics law which punishes truly culpable 
conduct, protects the public, and prohibits the appearance of misconduct.  To 
do this, there must be a system to allow legislators to work regularly within that 
system because the solution needs to address the problem that is both very much 
still here and that the legislators will continue to encounter regularly.  

A proposal to address this problem is to add a position to the Legislature, 
comparable to a “Legislative Inspector General” or Legislative Compliance 
Counsel, to provide advice, mediation and protection for its members.  This 
position would be especially valuable for legislators who, as part-time public 
officials, engage in other employment.163  As mentioned, there are few 
regulations promulgated to carry out the intent of the statutes, and informal 
opinions provided to Hubbard had no legal weight or value.  This office would 
not be a punitive one—just the opposite.  It would be a resource to legislators 
to help elucidate ambiguity and fill a void.  A legislator may try to comply with 
the law when carrying out his or her full-time job, but he or she has no 
guidelines.  If, as matters stand, there is no change in procedure, a legislator 
may find themselves in prison for being guilty of misinterpreting the statute.  
Creating such a position would allow legislators to be able to work to resolve 
those matters internally. 

The Inspector General would ideally be an appointee from a bipartisan 
appointment process, such as a retired former Supreme Court Justice, paid by 
contract for a specific number of years.  The individual would provide guidance 
directly to legislators; serve as a clearinghouse as a disinterested third party to 
propose reform; work with the State Attorney General, district attorneys, and 
the Ethics Commission; and act as a middleman, whose mission would 
encourage public trust.  The Legislative Inspector General would have the 
freedom to investigate legislation, address day-to-day problems, and work with 
the proposed annual Review Committee to make recommendations each year.  
The Inspector General could also initiate roundtable discussions, recommend 
reforms and changes to make ethics laws more enforceable, and carry out what 
the law is intended to do.  This should remove pressure from the legislators who 
may be in constant apprehension that they may misinterpret statutes, by having 
a credible person involved so that the legislators can guide themselves.  The 
Legislative Inspector General would have a relationship with other agencies, 
like an ombudsman or guardian ad litem.  At present, it is suggested such a 
 

163. “Double dipping” was banned in Alabama as part of the 2010 package of ethics 
reform bills, which practice allowed a legislator to receive two State paychecks for the same work. 
ALA. CODE § 29-1-26 (2010) (Legislative Double Dipping Prohibition Act). For instance, a 
previously common way to do this, which at one time involved as much as a fourth of the Alabama 
Legislature, was for the legislator to receive his or her legislative pay and also be paid as a full-time 
employee by a junior college or other state entity. See Bob Lowry, Alabama Supreme Court Upholds 
Ban on ‘Double-Dippers’ in Two-Year Schools, AL.COM, https://www.al.com/breaking/2010/10/a
labama_supreme_court_upholds_1.html (Jan. 14, 2019). 
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person work with the Attorney General and the Ethics Commission to ask and 
answer questions and provide feedback to legislators.  This would provide 
advice and protection a legislator may otherwise not be able to receive.  Even if 
a legislator chose to hire a private lawyer for advice, that legal opinion carries 
no weight.  This position would serve as an in-house counsel and show 
compliance with mens rea or actus reus issues, to show, where applicable, the 
legislator did not intend to violate the Ethics Code.  Because it is likely that an 
overwhelming majority of the legislature believes in the need for strong, 
practical ethics laws, adding a position such as an inspector general could help 
bring transparency to the legislative ethics process, by providing a disinterested 
mediator between the legislators and executive agencies in order to build public 
trust and confidence in the legislative process. 

VIII. CONCLUSION 

If the Alabama Legislature seeks to continue to have an ethics law that 
ranks among the toughest in the nation, and judging by the fact it has not 
significantly changed the present one, it appears that it does, there must be a 
higher degree of predictability for public officials, including for the legislators 
themselves.  If, for instance, the legislature did not intend, when it first passed 
the 2010 ethics law, to restrict a public official, at any level, from living a more 
practical private life along with their public service because of the mere “status” 
or “mantle” of office, then the Legislature should adjust that language.  Many 
states do not have such sweeping language and Draconian penalties. 

The goals that try to put an end to the type of corruption that plagued 
Alabama for several decades are not dependent upon the language in the 2010 
laws; Hubbard and others assert that what was the strongest ethics language in 
the nation was never meant to include those types of conduct which are outside 
of the realm of official actions.  It is now known, however, that the overly broad 
and overreaching language in this part of the 2010 reform may unreasonably, 
and presently, intrude on the private life of public officials.  If the legislature 
chooses not to amend that language, as an alternative, there must exist a system 
of comfort, practicality, and predictability for those who choose public service. 

This is important, among other reasons, as a public policy matter, so the 
price for service in public office does not include a constant specter of 
foreboding for merely living life in a way that is not inherently immoral, or if 
you will, inherently unethical.  Failure to make reforms could discourage 
possible quality candidates, with private world initiatives, from holding public 
office—this is because public officials and many other good candidates can be 
deterred from serving because of the increased possibility of prosecution in the 
future.  In addition, the public loses confidence in the system as more persons 
are prosecuted because of the present interpretation of the ethics law.  

In addition to public policy concerns, failure to act may harm citizens’ 
futures as individuals.  That is, many persons who have the desire to become 
involved as a public official have an unnecessary deterrent to consider.  Also, 
of course, a failure of the legislature to act can harm individuals as well, who 
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are public servants, who may inadvertently commit offenses which may appear 
to be “innocuous,” but who thus could find themselves in a criminal courtroom. 

Also, a practical suggestion to be a part of any proposals, is for expanded 
training and public education (or official education) about Commission rules so 
that those who come under the ethics laws know more about the ambiguities 
and evolving interpretation areas. 

Alabama has the ability, and the reasons, to successfully untangle the 
ethics web that has complicated public life for the last decade.  If this Article 
can add any guidance or convince even one person that Alabama ethics laws 
can be efficaciously changed, then it has served its purpose. 

 


